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SUMMARY: Appt, the putative father of a child adopted by,
appes, challenges the validity of the adoption order on the
ground that he was not given notice or an opportunity to
participate in the adoption proceedings. He also maintains that,
under Caban v. Mohammed, 441 U.S. 380 (1979), the adoption could

not properly take place without his consent.
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FACTS: Appt and appe Lorraine Robertson lived together for
two years prior to the birth of Lorraine's daughter Jessica on
Nov. 9, 1976. Both during her pregnancy and after Jessica's
birth, Lorraine acknowleded that appt was the father of the
child. After the birth, appt visited Lorraine regularly in the
hospital, but after leaving the hospital Lorraine withheld her
whereabouts from appt. In Aug. 1977, Lorraine married appe
Richard Robertson.

Appt located Lorraine in Aungust 1978, and, in Dec. 1978,

appt's attorney wrote to appes requesting that they make
w

arrangements for appt toc visit Jessica. On Dec. 21, 1978, appes
- M

instituted a proceeding in the Ulster County Family Court seeking

,to have Richard adopt gessica:K;épt was not given any notice of
this proceeding. On Jan. 15, the Family Court requested the
customary inve;;igation by the Social Services Dept., which, on
Feb, 26, 1979, returned a favorable report.

Meanwhile, appt, having not received a response from appes
concerning his visitation request, filed a petition in the
Westchester County Family Court to establish paternity and obtain
v

petition was filed on Jan. 30, 1979, and

D

visitation rights; the

appes were served with the summons on Feb. 22, 1979. At the Feb.
T W

26 hearing on the Robertsons' adoption application, appes'

counsel informed the court about the pending paternity action.

At counsel's request, the court signed an "order to show cause”
returnable March 12, 1979 (the return date in the paternity
proceeding) bringing on appes' application to change the venue of
the paternity action from Westchester to Ulster County. Lﬂ)ppt was

served with the order to show cause on March 3, 1979, and then
ﬂ‘—-A

Vlearned for the first time about the adoption proceeding.
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On March 7, 1979, at the request of appes' counsel, the
Ulster County Family Court signed a final order of adoption.
Later that same day, appt's attorney telephoned the Family Court
Judge to request a stay of the adoption proceedings; however, the
attorney was informed that his request came too late because the
adoption was already final.

On June 13, 1979, appt petitioned to vacate the order of
adoption and reopen the adoption proceedings. Appt contended
that he had been denied due process and equal protection of the
laws because, although he was Jessica's putative father, he was
not given notice of the adoption proceedings, nor was his consent
to the adoption required. Appt's petition was denied by the
Ulster County Family Court, and the App. Div affirmed with one
judge dissenting.

HOLDING BELOW: The N.Y. Ct App affirmed, 4 to 3. The court

V”acknowledged that Caban v. Mohammed, 441 U.S. 380 (1979), held

unconstitutional § 111 of the N.Y. Domestic Relations Law on the
ground that it required the consent of the mother, but not the
father, as a prerequisite to adoption of a child born out of
wedlock, However, the court held that it had "no occasion to
reach or resolve the substantive aspects” of appt's
constitutional arguments, because Caban was decided 7 weeks after
the final order of adoption was entered in this case--"unless the
Supreme Court itself accords full retroactive effect to its
holding, the decision and the rationale of Caban should be
applied only to actions and proceedings that were still in the

judicial process at the time the decision was announced."!

Footnote(s) 1 will appear on following pages.
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The Ct App also held that it was not "an abuse of
\. discretion®™ for the Family Court to sign the final order of
adoption on Mar. 7, 1979, because all the necessary consents had
been obtained and all the statutory prerequisites to adoption had
been met at that time. Section 1lll-a(4) of the Domestic
Relations Law required that notice of adoption proceedings be
given to the person listed as father on the child's birth
certificate, but appt was not so listed. Nor had appt filed a

3 m— ——

Vt’ formal "notice of intention to claim paternity” pursuant to §
- — e e i e S RIS
Lﬁ/f~‘494§?2c of the Family Services Law, which apparently would have

assured him the right to participate in the adoption proceeding.

Tk

XX

It would be contrary to the N.Y. legislature's intent to require
that notice generally be given to putative fathers "known to" the
mother or the Family Court who do not fall within the
. statutorily-enumerated categories. Moreover, even if appt had
| been notified he would have been restricted to presenting
evidence concerning the "best interests of the child," and there
was showing that appt possessed such evidence.

Similarly, it was not an abuse of discretion to refuse to
reopen the adoption proceedings in June 1979, particularly since
the conseguences of such a reopening "would have been to render
Caban applicable and thereby to accord [appt] not only a right to

notice but a power of veto over any adoption, beyond the reach of

lAppt also contended that § 1ll-a of the Domestic Relations
Law--which as interpreted by the Ct App did not require that appt
be given notice of the adoption proceedings--was unconstitutional
under the Due Process Clause. This section of the N.Y. statute
was not at issue in Caban, and the Ct App did not explain why its

decision concerning Caban's retroactivity had any bearing on this
challenge,
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the court's [sic] to supervise or to dispense with, whatever the
dictates of Jessica's best interests.”

vJudge Cooke wrote a EEEQ“Q dissent, concluding that the
procedure used by the Family Court was "acceptable [neither] in

law or justice." Although the dissenters agreed that Caban

should not be given retroactive effect, they maintained that even

under pre-Caban law "it was recognized that a putative father is
L e .

entitled at least to notice and an opportunity to be heard

concerning whether adoption would be in his child's best

v’
interests." See Quilloin v. Walcott, 434 U.S. 246 (1978). The

dissenters viewed as critical the fact that the Family Court had
actual knowledge, prior to signing the adoption order, that appt
was claiming paternity and seeking visitation rights. Appt had
no reason to file a "notice of intention to claim paternity"
since he d4id not know that an adoption proceeding was under way.
Under the circumstances of this case, "simple justice" requires
that appt be given his day in court,

CONTENTIONS: Appt contends first that the Ct App ignored his

due process claims, which were not predicated on Caban. 1In

Stanley v, Illinois, 405 U.S. 645 {1972), and Quilloin v.

Walcott, supra, the Court recognized that a father of an

illegitimate child is entitled to a hearing concerning his
interest in the child before his parental rights may be
terminated. 1In both cases, the Court assumed that reasonable
notice of, and an opportunity to be heard in, the adoption
proceedings was required. See 405 U,S., at 657 n.9, 658; 434
U.S., at 253-254. See also Caban, 441 U.S., at 385 n. 3 ("As the
appellant was given due notice and was permitted to participate

as a party in the adoption proceeding, he does not contend that



o e
contend that he was denied the procedural due process held to be

requisite in Stanley v. Illinois ...").

In addition, appt contends that § 111 of the Domestic
Relations Law violates the Equal Protection Clause because it
requires consent for adoption only from the mother of an
illegitimate child. Caban, which so held, was not a case of
first impression and did not overrule past precedent, but rather

was clearly foreshadowed by cases such as Stanley, Quilloin, and

Craig v. Boren, 429 U.S. 190 (1976). It therefore should be

retroactively applied. See In re Riggs, 612 S.W. 2d 461 (Tenn Ct

App 1980), cert denied, 450 U.S. 921 (1981}, Furthermore,

because appt was not given notice of the adoption proceedings,
those proceedings were constitutionally defective and never
became final; thus, Caban should be applied regardless of the
resolution of the retroactivity issue,

Appes maintain that this is not a proper appeal. Relying on
Caban, appt argued below that § 111 of the N.Y. Domestic
Relations Law was unconstitutional. However, the N.Y. Ct App did
not "uphold the validity" of the statute, but simply held that
Caban should not be applied retroactively. Moreover, the Ct App
"refused to address" appt's constitutional challenges based on
cases other than Caban. Absent an express finding by the Ct App
that the N.Y. statute was valid, this Court lacks jurisdiction
under 28 U.S.C. § 1257(2). 1In the alternative, the question of
Caban's retroactivity is so insubstantial as to warrant dismissal
of the appeal.

DISCUSSION: Caban held unconstitutional the N.Y¥Y. adoption

law challenged here, permitting an adoption to take place without
L 8 e gt . .

P——

the consent of the putative father, at least as applied to "unwed



[ry

fathers [whose] identity is known and [who] have manifested a
significant parental interest in the child." 441 U.S., at 391.
Although there are %STE.EEEEEEEEEEE,EEEEEE?nces between this case
and Caban--for example, the facts that appt has never lived with
the child, and is not officially recorded as the father on the

child's birth certificate, cf. Quilloin v. Walcott, supra--there

is nonetheless a substantial argument that appt falls within the

— ~———— —_
class of fathers whose consent to adoption is required by Caban.
— e e e ety e i PPNty S— -

The Caban dissenters maintained that the decision should not be

applied retroactively, id,, at 401, 415-416; however, the

majority did not address the issue, and it is one which the Court

might now wish to consider.

Appt also raises substantial due process claims, not

dependent upon Caban, and not adequately addressed by the Ct App.

Both Stanley and'ﬁuilloin, supra, suggest that appt--who was not

only known to be the putative father, but who was actually before

the Family Court in a related paternity proceeding--was entitled
to notice aﬁd an opportunity to contest the adoption, It is
particularly disturbing that the Family Court rushed to issue a
final adoption order for no other apparent reason than to prevent
appt from being héard. If appt were to prevail on his due

process claims, and thereby become entitled to reopen the

adoption proceedings, then I doubt that the retroactivity of

Caban would be an issue in the case. Even the Ct App majority

acknowledged that Caban would apply on a prospective basis in the

event the adoption proceedings had not properly been concluded.

I think this probably is a proper appeal. 28 U.5.C. §

1257(2) creates a right of appeal from state decisions
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BENCH MEMORANDUM

To: Mr. Justice Powell December 6, 1982

From: Rives

No. 81-1756, Lehr v. Robertson, et al.

Questions Presented

1. Whether the New York Family Court's failure to notify a
putative father of pending adoption proceedings violated the

Due Process and Equal Protection Clauses.
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2. Whether Caban v. Mohammed, 441 U.S. 380 (1979), should be

applied retroactively.

I. Background

This case involves the propriety of an adoption
proceeding for a child named Jessica. Because the case arose
on the trial court's dismissal of appt's motion to reopen
Jessica's adoption proceedings, the facts are taken from appt's
motion. The mother and appt had lived together for two years
prior to Jessica's birth on November 9, 1976. After the
mother's release from the hospital, she disappeared for
approximately 20 months, In August 1977, the mother married
her present husband. During these 20 months, appt sporadically
would discover where the mother was living and attempt to visit
Jegsica. When the mother allowed appt to visit Jegsica, appt
of fered the mother financial assistance which she refused.

In August 1978, appt learned that the mother and her
present husband, appees here, had settled in Milton, New York.
When he sought to visit Jessica, he was told that if he did not
stay away he would be arrested. 1In December 1978, appt sought
legal advice. His attorney wrote appees on December 12,
requesting that arrangements be made for appt to visit Jessica.
Appees did not answer the letter, and on January 8, 1979, a

second letter was sent, which was refused. On December 21,

1978, after appees received appt's first letter, they filed a

petition for adoption in the Ulster County Family Court. A
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hearing was held on the adoption proceedings on January 15
without notice to appt.

On January 30, appt filed a paternity petition in
Westchester County Family Court, requesting that he be declared
Jessica's natural father, that payments for her support be
fixed and that he receive visitation rights. On February 22,
1979, appees were served with notice of the paternity petition.
On Februa;y 26, appees' attorneys sought an order to show cause
why the paternity suit should not be moved to the same forum as
the adoption proceedings. The return date on the show cause
order was March 12, 1979.

Appt received the show cause order on Saturday, March
e e ey,

3, and realized for the first time at adoption proceedings

ding. March ' honed th
WEEE#EEE_;ng On March 6, appt's attorney telephone e

Ulster County Family Court Judge to advise him that he had
prepared a motion to stay the adoption proceedings pending the
outcome of the paternity proceeding. The judge, however,
informed appt's attorney that he had signed the adoption order
that morning.

The appt attempted to appeal the adoption proceeding,

PR
but never perfected the appeal. He then attacked the judgment

collaterally by filing a show cause order to vacate the
T e e e e e e e~ 4

proceedings. Although appt raised a number of state law
—

issues, only three federal questions were raised: whether the

Family Court's failure to provide him with adequate notice of

the adoption proceedings was a denial of due process or equal
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protection and whether Caban, supra, should be applied

retroactively.

The New York Court of Appeals noted appt's
retroactivity and due process claims. It ruled, however, that
Caban should be applied retroactively only to cases that were
not on direct appeal. To do otherwise would wreak "cruel
havoc." The Court of Appeals but did not address directly
appt's claim that the failure to provide him with notice
violated due process. The Court discussed, instead, the
question of whether the family judge's failure to give appt
notice complied with the state statutory requirements set out
in N.Y. Domestic Relations Law §§111, 11l1-a. The majority's
only response to appt's constitutional claim is its statement
that these sections were enacted in response to Stanley v.

Illinois, 405 U.S. 645 (1972), and designed to meet its minimum

requiremiiﬁﬁf//
Judge Cooke dissented. He agreed that Caban should

.r'_h"""‘:—r'\-x—,\ﬂ—-——\._/\__
not be applied retroactively but disagreed with the majority

that appt should not have received notice under the statute.
The intent of the legislature to provide putative fathers with
notice and a right to be heard makes clear that when a judge
has actual knowledge both of a putative father's existence and
his acknowledgement of his paternity, notice should be

provided.

B. Statutory Background

\.__.__-—-————-__)
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This appeal involves two sections of New York's
Domestic Relations Law. At the time the adoption proceeding
took place, section 111 provided that the consent of the
mother, but not the father, of a child born out of wedlock was
required before the adoption could take place. Subsection
111(3) provides that notice shall be given to any party whose
consent is required but also specifies that the family court
judge may give notice to "any other parent whose consent may
not be required ...." Although this section could have
provided a statutory basis for the family court judge to
provide appt with notice, the state Court of Appeals found that
the family judge did not abuse his discretion in deciding not

to give appt notice of the adoption.

" The other relevant section is(section 1lll-a, which
was €&nacted to conform to the requirements nley v.

Illinois. It provides that notice of adoption proceedings will
be given to seven classes of putative fathers. Although it is

undisputed that appt fits in none of these classes, §111-

a{2) (c} provides a means for putative fathers to ensure that
they will receive notice of any adoption proceedings. Putative
fathers who file a notice of intent to claim paternity of the
child with the putative father registry will receive notice of
adoption proceedings. See N.,Y, Social Services Law §372-c,
Although appt did not file a notice with the putative father
registry, he did file a petition to establish paternity, which

does not entitle him to notice under §lll-a.



Illinois, 405 U.S. 645 {1972). Here, the Court failed to

o o ;.

IT. Contentions
A. Appt's contentions

Appt argues that he has a protectible liberty
interest in maintaining a relationship with his daughter, which

New York may not sever without due process. See Stanley v.

provide him with the process that was due since it did not give

him adequate notice of the adoption proceedings. Appt also
argues that the difference in the notice provisions violates
equal protection since all unwed mothers, but only a limited
class of unwed fathers, are entitled to notice prior to
adoption proceedings. Finally, appt argues that Caban should
be applied retroactively. First, Caban does not represent an ?
abrupt break with past law. It was foreshadowed by both this

Court's recognition that discrimination based on sex are r
subject to middle tier scrutiny and its application of such
scrutiny to distinctions drawn by the states in the field of

family relations. See Stanley, supra. Second, the purpose of

Caban was to prevent unwed fathers from having their parental ,
rights terminated solely on the basis of their sex.
Retroactive application would further that goal. Finally,
retroactive application would not upset the balance of the
equities since there will be few putative fathers who have
sought actively to assert their parental rights. Since most
fathers will be deemed to have abandoned their children, they

will be precluded from objecting to the adoption proceedings. !
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B. Appees' contentions

Appee New York State contends that this Court lacks
jurisdiction since no substantial federal question is presented
by this appeal. First, when appt sought to intervene at the
time of Jessica's adoption, appt had not established a
substantial relationship with his daughter. Moreover, the

Family Court followed this Court's lead in Quilloin v. Walcott,

434 U.5. 246 (1978), in that it approved an adoption which
formalized a family unit which was then in existence and in the
best interest of the child. Nor is there a substantial
gquestion about notice. Appt had the option under New York law,
even after the adoption order was entered, of intervening and
appealing the Family Court's decision. This was sufficient to
cure any deficiency in notice.

Alternatively, the state argues that the categories
established in §l11-a of putative fathers who require notice
satisfies due process. In enacting §lll-a, the New York
legislature sought to establish a scheme that would meet the
requirements of Stanley and made a considered judgment that
some classes of unwed fathers would be too difficult to locate
to require that they be given notice. The legislature instead
established a putative father registry where putative fathers
could register their intent to claim paternity, which would
entitle them to receive notice of any adoption proceedings.

The existence of separate categories for men and women does not

deny unwed fathers equal protection since the difficulty in
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proving paternity justifies different treatment on the basis of
sex.

Section 11l-a also provides all the process that is
due. It provides a simple, easy procedure for putative fathers
to make their interest in a child's welfare known. Although it
is possible that the mother could identify the putative father,
this would infringe on her right to privacy. Nor would giving
notice to anyone who has filed a paternity petition be
satisfactory. It would require the adopting parents to look
through each county court system before instituting adoption
proceedings.

With respect to applying Caban retroactively, the

state essentially adopts Justice Stevens' position in his Caban

dissent. Concentrating on the third factor noted in Chevron

0il Co. v. Huson, 404 U.S. 97 (1971), it notes the strong

interest in finality for adoption proceedings. The proceeding
is designed to foster an integral family unit. To upset the
adoptive family's stability by making Caban retroactive would
indeed wreak cruel havoc.

Finally, the state arques that if Caban does apply
retroactively, that appt had never developed the substantial
relationship with his daughter that Caban found to be a

prerequisite for requiring the unwed father's consent.

Discussion

ITT.

case raises four issues: 1) whether the case is
__ﬁ_-—-n
properly here on appeal; 2} whether the §lll-a as applied to
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this case violates dué process in that no notice of the
adoption was given to appt; 3) whether the distinguishing the
classes to whom notice was to be given on the basis of sex
violates the equal protection clause; and 4) whether Caban

should be applied retroactively.

A. Whether this case is an appeal

The appees raise two relatively frivilous issues on
this question. First, appee Robertson argues that this is not
an appeal since the New York Court of Appeals did not decide
whether the challenged statutes were unconstitutional as
applied to appt. This claim lacks merit. Appt claimed that
§111-a violated due process and egual protection. The Court of
Appeals did not address his claims directly,'but appeared to
hold that because the legislature had enacted §lll-a to comply
with Stanley §l11ll1-a was constitutional. Even if the state
court failed to address appt's constitutional claim, it is
settled doctrine that the mere failure to decide a properly
raised federal claim does not bar a litigant from taking an

appeal to this Court. See New York ex rel. Bryant v.

Zimmerman, 278 U.S. 63, 67 (1928). With respect to appt's
challenge that Caban should be applied retroaétively to
invalidate §111, the state court expressly addressed that
challenge and upheld the application of the statute to appt.
Nor is appee New York State's jurisdictional
challenge meritorious. New York argues that the Court lacks

jurisdiction since this case does not raise a substantial
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federal question. Both the retroactive application of Caban

and whether notice is required are substantial questions.

N

B. Due Proce

he state makes two threshold arguments with respect
to due process. First, it claims that appt had notice since he
learned on Saturday, March 3, 1979--when he received the order
to show cause why the paternity proceeding should not be moved
to Ulster County--that the appees had initiated adoption
proceedings. Thus, he has no reason to complain about lack of
notice. This argument lacks merit, Appt had no notice prior
to the hearings themselveé and the "notice" he received on
March 3 was far from adequate. The notice was contained in an
affidavit attached to the order to show cause. It did not
specify when the adoption proceedings would be concluded but
indicated only that the hearings had been completed and that
all that was left to be done was the formal signing of the
adoption order. See JA 91-92. Indeed, to the extent the show
cause order sought to justify removal on the ground of
efficiency it suggested that the adoption proceedings would not
be concluded until the paternity proceeding had been settled.
The EEEEE«EEES_EEEi?S that appt could have moved to
intervene after learning of the adoption order and then sought
to appeal. It would seem, however, that if the appt was
entitled to any notice, he was entitled to an opportunity to
appear and present evidence on his rights and interests in the

adoption proceedings. The ability to intervene and appeal the
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Family Court's determination, into which appt had no input,

would not seem to cure the initial defect in the notice. Thus,

the question of whether the procedure provided by New York

satisfied due process is squarely posed.

Mullane v. Central Hanover Bank, 339 U.S. 306 (1950),

held that "{aln elementary and fundamental requirement of due
process in any proceeding which is to be accorded finality is
notice reasonably calculated, under all the circumstances, to
apprise interested parties of the pendency of the action...."”
Because the notice due varies with the circumstances of the
case, the Court found that personal notice would be required
when the party seeking to conclude another party's rights knew
the names and the addresses of the interested parties. When
such information was lacking, notice by publication would be

sufficient. Section 111-a is unusual in that it does not

require notice to be provided to all putative fathers who may

have an interest in the proceedings. It instead places the
bufE;;’;;‘I;;—EE?E§ entitled to receive notice to make himself
known. It does not require, as Mullane would, the party who
seeks to conclude the father's paternal rights to provide
personal notice to claimants, where known, and notice by
publication where the identity of the putative father is
unknown,

The virtue of the Mullane approach is that every
party who conceivably may be interested is given some sort of

notice. By excluding some classes of putative fathers from

those entitled to receive notice, the New York procedure
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requires that the interest of that class of fathers be weighed
. against the interest of the state in excluding them from
receiving notice. New York advances three interests in support
of its statutory scheme: (1} fathers who have failed to
establish proof of paternity have no protectible interest; (2}
the difficulty in identifying putative fathers justifies
excluding those who have not manifested some indication of
paternity and (3) the interest in the mother's privacy
justifies shifting the burden to fathers to manifest their
paternity.

The Court has not previously considered the minimum
protectiblé interest that a father has in this child. It has
indicated, however, that the father's interest derives from two

R

=
sources, the fact that he is thg:%iological parent and the

. @relatiouship that the unwed father develops with the child. 1In
/\_TV\JJW\MMW—
Stanley, the Court recognized that the "private interest, here,

that of a man in the children he has sired and raised,

undeniably warrants ..., absent a powerful countervailing
interest, protection." 1Id., at 651 (emphasis added); ibid.
(referring to the right to "conceive and raise one's

children"). 1In Quilloin v. Walcott, 434 U.S. 246 (1978), the

Court recognized that the strength of the interest, and the

e e T

protection deserved, varies according to the duration and
W

extent of the relationship. Thus, when the biological father

—
had not had custody of the child and when the child had lived
with his adopting parents prior to the adoption, the father's

. ability to appear and offer evidence as to the child's best
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interest was sufficient, for due process purposes, to protect
the father's interest. 1In Caban, the Court examined whether a
statutory scheme that made an unwed mother's, but not an unwed
father's consent a necessary condition to adoption violated
equal protection. It noted that "where the father has never
come forward to participate in the rearing of the child,
nothing in the Equal Protection Clause precludes the State from
withholding from him the privilege of vetoing the adoption of

that child." 441 U.S. at 392.

This case does not require the court to determine
e ———— e a Y

what sort of protectible interest biological parentage creates

since the question raised is whether putative fathers are.

B

quEtled to notice and an opportunity to be heard. Even if it
— e

is ultimately determined that a particular father has no

interest other than biological, that does not mean that the
state may deny notice to a class of putative fathers., It is
precisely because the strength of the father's interest is not
known that putative fathers deserve notice and an opportunity
to establish their paternity and strength of their interests.
The facts of this case illustrate this point. According to
appt, he was a concerned father who sought to establish a
relationship with his child but was prevented from doing so by-
the machinations of the mother. According to the mother, appt
has known her whereabouts ever since Jessica's birth but has
not bothered to establish a relationship with the child prior
to the adoption proceedings. Although it may develop that

appt's interest did not extend much further than the moment of
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conception, he certainly has an interest in being able to
establish the strength of his claim.

Second, the Court of Appeals found that the reason
that the state had established the putative father registry
because of the difficulty in identifying putative fathers.
While a legitimate state interest, the scheme established by
the state does not further its interests effectively. Pirst,
even though the mother may know both the identity of the father
and his location, the state does not require that she provide
the father with notice. 8See 1ll1-a(2)(f) (requiring that notice
be given only to fathers whom the mother has identified in a

written, sworn statement); In the Matter of Jessica "XX", App.

to Jur. Stat. A9 (mother had no obligation to disclose the
existence of the biological father). While other
considerations, such as the mother's privacy may counsel
against requiring the hother to provide notice to known
fathers, the state's difficulty in locating fathers does not
explain the scheme adopted by New York State, To the extent
that there are multiple claimants to the title of father, there
seems to be no reason, with respect to the logistics of
identifying claimants, to treat this problem any differently
than one would where one party seeks to establish title to a
piece of property. 1If the party seeking to establish title
knows of people who have colorable interests in the property,
then personal notice would seem to be required. Otherwise,
notice by publication would suffice. Admittedly, a child is

not a piece of land and the considerations that guide the way
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in which notice is given will of course differ. With respect
to the difficulty of identifying and notifying putative

fathers, however, the problem raised is no different than in
any situation in which one party seeks to establish rights in

rem.

The state's real interest in this situation appears
—
to be protecting the privacy of the mother. The commentators
—— 4_‘-"‘-'-———-_--_—-___-—7
generally have recognized the strength of this interest., See

Comment, The "Strange Boundaries” of Stanley: Providing Notice

a%:%

of Adoption to the Unknown Putative Father, 59 Va. L. Rev. 517,

524 (1973). The strength of the interest, however, would seem
to vary with the situation. When the mother possesses enough
informatioﬁ to provide for personal notice, there is not the
problem, as there would be with notice by publication, of
embarrasing public disclosure. There would seem, however, to
be two potential concerns in this situation: the mothere should
not be forced to "confess" the identity of the father and a
mother has an interest in keeping her past from being revealed
to her present family and friends. Although there is a valid
concern about a mother's reluctance to name the father, it is
guestionable whether a mother's reluctance to admit the
father's identity should be allowed to prevent the father from
receiving notice that his interest in his child is in danger of
being cut off. It does not seem that requiring the mother to\
state that a particular person may be the father of her child
is particularly intrusive when the information will be divulged

except in the persconal notice sent to the putative father.
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With respect to a mother's desire not to surprise her present
family with an embarrassing disclosure, the interest seems
minimal. Under New York's present scheme, a father who
registers with the putative father registry can defeat this
interest by bringing a paternity suit against the mother. Once
the paternity suit is filed the cat is out of the bag.

When the identity of the father or his whereabouts
are unknown, there is, however, a strong interest in avoiding '
notice by publication. Since the father in such situations may
be unaware of the name or existence of the child, Egghzgzipe
typically will disclose the mother's name. Making such Z}kz”
iné;;;;:I;;‘;EEI;;_;;;;I;;;;F;;:Ig_;;;_;nly be demean the
mother's reputation but it also might endanger the successful
adoption of the child. Many states regard keeping the identity
of the natural parents secret from the child as essential to
fostering a healthy relationship with the adopted parents.
Assurances of secrecy also are important in encouraging some
mothers to rely on requlated adoption agencies rather than
seeking to place the child privately. If the mother were
required to reveal her identity through publication as a
condition for surrendering the child for adoption, these
interests would be undercut.

Although the state's interest in protecting the
privacy of the mother would appear to be less pressing when she
possesses enough information to provide for personal notice,
the interest in avoiding notice by publication is guite strong.

All told, the state seems justified in relieving the mother of
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the burden of identifying the father and in adopting a

alternative system for providing notice to the father,.

FZ8 ¥

The question then becomes whether the system the
—

state has adopted is sufficient to comply with due process.
- e e e e e et gty e, e

Al£hough the state system provides a simple way for putative
fathers to receive notice, there would seem to be two
alternative procedures that would increase the accuracy of the
notice given., The state could cross-reference petitions filed
to determine paternity with the putative father registry.
Second, it could require that mothers who have been served with
notice of a paternity proceeding give notice of any adoption to
the person seeking to establish his paternity. Both procedures
would enhance the accuracy of the notice given since it would
include the class of putative fathers who may not have filed
with the putative father registry but who are seeking to
establish their paternity. The first procedure would impose
some burden on the state treasury since it would increase the
paperwork for county courts that receive putative father
petitions. The second would impose less of a financial burden
since notice would be dealt with by the individual litigants.
Such a requirement would not burden the mother's privacy
interests since she is already a party to the pending paternity
petition, and the class of people whom she would have to notify
would be easily identifiable.

Although these measures would increase the accuracy

of the notice given, I doubt whether due process should be used

e I

as a means of scrutinizing too closely a state's procedures.
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It is perhaps always possible to find that a particular change

would enhance a state procedure's accuracy incrementally. In

this regard, Matthews v. Eldridge, 424 U.S. 319, 344 (1976) ,

recognized that "procedural due process rules are shaped by the
risk of error inherent in the truth finding process as applied
to the generality of cases, not the rare exceptions.” Although
the result in this case does not seem just, the use of the
putative father registry is a generally a fair procedure, given
the state's concern for protecting the mother's privacy. If
this procedure is struck down as violating due process, then
every putative father who fails to avail file with the putative
father registry but whose case happens to jdstify receiving
notice would be able to bring a due process claim against the
state. I would recommend that the use of the putative father
registry be upheld on the ground that although more accurate
procedures could have been developed, the due process clause
only demands that the states develop fair procedures.

Although T recommend upholding the procedure, I think
this is a close question and would suggest, if you disagree

——

with my recommendation, that it be struck down on the ground
that a mother who has received notice of a pending paternity
action should be required to give notice to the putative father

who filed the suit,

C. Whether §lll-a violates the Equal Protection Clause

Appt argues that the statute discriminates on the

basis of sex since it provides that notice should be given to

(.



all unwed mothers but not to all unwed fathers. The initial

19I

guestion ii/;he level of scrutiny that should be applied. On

this point, Parham v. Hughes, 441 U.S. 347 (1979), provides

some guidance.

Parham involved an equal protection challenge to a
Georgia statute whereby all mothers were entitled to bring a
wrongful death action for the loss of their illegitimate child,
but only those unwed fathers who previously had legitimated
their children could do so. Justice Stewart's plurality
opinion determined that the right of unwed fathers to establish
their paternity and thus their right to sue for wrongful death
does not reflect any overbroad generalizations about men as a
class. Thus he reasoned that "the statutory classification
does not discriminate against fathers as a c¢lass but instead
distinguishes between fathers who have legitimated their
children and those who have not."” 1Id., at 356. The plurality
accordingly only applied mere rationality scrutiny and found
that the state's system satisfied that minimal standard. See
id., at 357-58,

Your goncurring opinion determined that the scheme
drew lines on t;EfEEEEEESf’EE;’;;d thus was subject to middle
tier scrutiny. You determined, however, that the Georgia
statute was substantially related to the state's goal of
avoiding difficult problems of proving paternity after the
death of the illegitimate child. Your concurrence appears to
have relied primarily on the proposition that, under the

Georgia statute, "[i]Jt lies entirely within a father's power to
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remove himself from the disability that only he will suffer.”
See id., at 359-60. Finally, the dissent agreed with you that
the Georgia classifications were drawn on the basis of sex, but
found that the statute was not substantially related to the

state's asserted goals.

The New York statutory scheme is similar to the one
- e e A .

in Parham in that it provides notice to éll mothers but
distinguishes among classes of fathers. Although I find the
reasoning in Justice Stewart's plurality appealing, it does
seem that the distinction is not gender neutral--a point on
which Parham suggests five Justices (you and the dissent) would
agree. Thus, the statute must "serve important governmental
objectives and must be substantially related to achievement of

those objectives.” Craig v. Boren, 429 U.S. 190, 197 (1976}.

The state's interests in providing notice to only
those fathers who are readily identifiable and in protecting
the privacy of the mother are important state objectives. As
your concurring opinion in Parham indicates, the ability of a
putative father to remove himself from the statutory burden--as
he could in this case by registering with the putative father
registry--is sufficient to say that the means adopted by the

statute are substantially related to the state's goals.

D. The Retrocactivity of Caban

Chevron 0il Co. v. Huson, 404 U.S. 97 (197)

established three factors to be considered in determining

whether a decision should be applied retroactively: whether
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the decision announced a new principle of law, whether

retroactive application of the rule announced in the decision
will further its purpose and whether retroactive application

will result in hardship or injustice.

Although Caban was foreshadowed by Stanley, Caban

stated that it was addressed to a question that had been left
open in Quillon. Thus, while Caban” was not completely

unexpected, it was a ground breaking opinion in an area that

i
1
o B )
|
|

had just begun to experience change. Prior to Caban and
Stanley, the unwed father's rights uniformly were ignored.
With respect to the second Chevron factor, it would '
further the application of Caban to apply it retroactively. g
The purpose of Caban was to give unwed fathers who had a |
substantial relationship with their children the same rights f
that an unwed mother would have had. '
The primary concern in this case, however, is raised
by the hardship that would result from retroactive application ,
of Caban. Although both parents have rights not to be

e T TN
proceedings is the welfare of the child. Once adoption
———— T e T — e N ——n

separated from their children, the primary concern in adoption

?/W
proceedings have been completed and the child is settled and !
adjusting to its adopted parents, it would result in extreme
hardship to allow a biological father to upset the relationship ;}54/’ i
and remove the child from its new family. Even though the
actual number of fathers who would have had a substantial

enough relationship to obtain veto power over the child's

adoption may be small, the potential disruption entailed in !
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litigation by even unsuccessful fathers is sufficient to
counsel against retroactive application of Caban.
Conclusion
1. The StéEELE—EEiEEEZ_iEEEEFSt in departing from the type of :
notice given in a normal in rem proceeding is its interest in
L ' v ' ) o R
protecting the mother's privacy. This interest is sufficient - ‘
e e e T e,
. . . . . . |
to justify establishing an alternative procedure, so long as it o
is fair and provides putative fathers with a simple means of : /////Fj
- ’ - ’ VL— N / ;
establishing their‘right to notice, New York's procedurgﬂd es 2::7’__HI

that. Although it might be improved by requiring notice for a
person such as appt, due process does not guarantee the best f'*

procedure but one that is fair.

2. Petr's equal protection challenge fails under the analysis |
’_____,_._/-—\.——\_/\__\M'

in Parham. Although the state's classification is not gender

neutral, the state's goals in providing a reliable way to

identify putative fathers and in protecting the mother's

privacy are important. The scheme is substantially related to
’-—‘_‘-’__'_—'_\-P"

those goals since it provides a clear way of identifying

putative fathers without requiring the mother to resort to

notice by publication.

3. The primary interest in not applying Caban retroactively is
that the ensuing litigation poses the danger of upsetting

successful adoptions. The danger of hardship, combined with



the relative newness of Caban, support making Caban prospective

23. \

only. I would recommend affirming.

-
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ON APPEAL FROM THE COURT OF APPEALS OF NEW YORK
[May ——, 1983}

JUSTICE STEVENS delivered the opinion of the Court.

The guestion presented is whether an unmarried father
who has not established any relationship with his child during
the two years since her birth has a constitutional right to no-
tice and an opportunity to be heard before she may be
adopted. The appellant, Jonathan Lehr, claims that such a
right is protected by the Due Process and Equal Protection
Clauses of the Fourteenth Amendment as interpreted in
Starley v. Illinors, 405 U. 8. 645 (1972), and Caban v. Mo-
hammed, 441 U. S. 380 (1979). We disagree.

Jessica M. was born out of wedlock on November 9, 1976.
Her mother, Lorraine Robertson, married Richard Robert-
son eight months after Jessica’s birth.! On December 21,
1978, when Jessica was over two years old, the Robertsons
filed an adoption petition in the Family Court of Ulster
County, New York. The court heard their testimony and
received a favorable report from the Ulster County Depart-
ment of Social Services. On March 7, 1979, the court en-
tered an order of adoption.? In this proceeding, appellant

'Although both Lorraine and Richard Robertson are appellees in this
proceeding, for ease of discussion the term “appellee” will hereafter be
used to identify Lorraine Robertson.

*The order provided for the adoption of appeilee’s older daughter, Re-

nee, as well as Jessica, Appellant does not challenge the adoption of
Renee,

CE mtarmpdrds of Gt feriine | Lot Lot
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contends that the adoption order is invalid because he, Jessi-
ca’s putative father, was not given advance notice of the
adoption proceeding.’

The State of New York maintains a {putative fatheyp regis-
try.”! A man who files with that registry. demonstrates his
intent to claim paternity of a child born out of wedlock and is
therefore entitled to receive notice of any proceeding to
adopt that child. Before entering Jessica’s adoption order,
the Ulster County Family Court had the putative father reg-
istry examined. Although appellant claims to be Jessica’s
natural father, he had not entered his name in the registry.

In addition to the persons whose names are listed on the
putative father registry, New York law requires that notice
of an adoption proceeding be given to several other classes of

* Appellee has never conceded that appeilant is Jessica's biological fa-
ther, but for purposes of analysis in this opinion it will be assumed that he
is.

*At the time Jessica's adoption order was entered, §372-¢ of the New
York Social Services Law provided:

“1. The department shall establish a putative father registry which shall
record the names and addresses of . . , any person who has filed with the
registry before or after the birth of a child out of wedlock, a notice of intent
to claim paternity of the child . . . .

“2. A person filing a notice of intent to claim paternity of a child shall
include therein his current address and shall notify the registry of any
change of address pursuant to procedures prescribed by regulations of the
department.

“3. A person who has filed a notice of intent to claim paternity may at
any time revoke a notice of intent to claim paternity previously filed there-
with and, upon receipt of such notification by the registry, the revoked no-
tice of intent to claim paternity shail be deemed a nullity nune pro tunc.

“4. An unrevoked notice of intent to claim paternity of a child may be
introduced in evidence by any party, other than the person who filed such
notice, in any proceeding in which such fact may be relevant.

“B. The department shall, upon request, provide the names and ad-
dresses of persons listed with the registry to any court or authorized
ageney, and such information shall not be divulged to any other person, ex-
cept upon order of a court for good cause shown.”
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possible fathers of children born out of wedlock—those who
have been adjudicated to be the father, those who have been
identified as the father on the child’s birth certificate, those
who live openly with the child and the child’s mother and who
hold themselves out to be the father, those who have been
identified as the father by the mother in a sworn written
statement, and those who were married to the child’s mother
before the child was six months old.* Appellant admittedly
was not a member of any of those classes. He had lived with

appellee prior Lo Jessica’s birth and visited her in the hospital

when Jessica was born, but his name does not appear on Jes-

*At the time Jessica’s adoption order was entered, subdivisions 24 of
§ 111-a of the New York Domestic Relations Law provided:

“2. Persons entitled to notice, pursuant to subdivision one of this see-
tion, shall include:

*(a) any person adjudicated by a court in this state to be the father of the
child;

“(b) any person adjudicated by a court of another state or territory of
the United States to be the father of the child, when a certified copy of the
court order has been filed with the putative father registry, pursuant to
section three hundred seventy-two of the social services law;

“(e) any person who has timely filed an unrevoked notice of intent to
claim paternity of the child, pursuant to section three hundred seventy-two
of the social services law;

“(d) any person who is recorded on the child’s birth certificate as the
child’s father;

“(e) any person who is openly living with the child and the child’s mother
at the time the proceeding is initiated and who is holding himself out to be
the child’s father;

“(fy any person who has been identified as the child’s father by the
mother in written, sworn statement; and

“(g) any person who was married to the child’s mother whithin six
months subsequent to the birth of the child and prior to the execution of a
surrender instrument or the initiation of a proceeding pursuant to section
three hundred eighty-four-b of the social services law.

“3. The sole purpose of notice under this section shall be to enable the
person served pursuant to subdivision two to present evidence to the court
relevant to the best interests of the child.”
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sica’s birth certificate. He did not live with appellee or Jes-
sica after Jessica’s birth, he has never provided them with
any financial support, and he has never offered to marry ap-
pellee. Nevertheless, he contends that the following special
circumstances gave him a constitutional right to notice and a
hearing before Jessica was adopted.

On January 30, 1979, one month after the adoption pro-
ceeding was commenced in Ulster County, appellant filed a
“visitation and paternity petition” in the Westchester County
Family Court. In that petition, he asked for a determination
of paternity, an order of support, and reasonable visitation
privileges with Jessica. Notice of that proceeding was
served on appellee on February 22, 1979. Four days later
appellee’s attorney informed the Ulster County Court that
appellant had commenced a paternity proceeding in West-
chester County; the Ulster County judge then entered an
order staying appellant’s paternity proceeding until he could
rule on a motion to change the venue of that proceeding to
Ulster County. On March 3, 1979, appellant received notice
of the change of venue motion and, for the first time, learned
that an adoption proceeding was pending in Ulster County.

On March 7, 1979, appellant’s attorney telephoned the Ul-
ster County judge to inform him that he planned to seek a
stay of the adoption proceeding pending the determination of
the paternity petition. In that telephone conversation, the
judge advised the lawyer that he had already signed the
adoption order earlier that day. According to appellant’s at-
torney, the judge stated that he was aware of the pending pa-
ternity petition but did not believe he was required to give
notice to appellant prior to the entry of the order of adoption.

Thereafter, the Family Court in Westchester County
granted appellee’s motion to dismiss the paternity petition,
holding that the putative father’s right to seek paternity
“, must be deemed severed so long as an order of adop-
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tion exists.” App. 228. Appellant did not appeal from that
dismissal.® On June 22, 1979, appellant filed a petition to
vacate the order of adoption on the ground that it was ob-
tained by fraud and in violation of his constitutional rights.
The Ulster County Family Court received written and oral
argument on the question whether it had “dropped the ball”
by approving the adoption without giving appellant advance
notice. Tr.53. After deliberating for several months, it de-
nied the petition, explaining its decision in a thorough writ-
ten opinion. In the Matter of the Adoption by Lorraine and
Richard Robertson of Jessica Martz, 102 Misc. 2d 102 (1979).

The Appellate Division of the Supreme Court affirmed.
In the Matter of the Adoption of Jessica “XX”, 77 App. Div.
2d 381 (1980). The majority held that appellant’s commence-
ment of a paternity action did not give him any right to re-
ceive notice of the adoption proceeding, that the notice provi-
sions of the statute were constitutional, and that Caban v.
Mohammed, 441 U. 8. 380 (1979), was not retroactive.”
Parenthetically, the majority observed that appellant “could
have insured his right to notice by signing the putative father
registry.” Id., at 383. One justice dissented on the ground
that the filing of the paternity proceeding should have been
viewed as the statutory equivalent of filing a notice of intent
to claim paternity with the putative father registry.

The New York Court of Appeals also affirmed by a divided
vote. In the Matter of Jessica “XX”, 564 N.Y. 2d 417 (1981).
The majority first held that it did not need to consider

*Without trying to intervene in the adoption proceeding, appellant had
attempted to file an appeal from the adoption order. That appeal was
dismissed.

"Caban was decided on April 24, 1979, about two months after the en-
try of the order of adoption. In Caban, a father who had lived with his
two illegitimate children and their mother for several years successfully
challenged the constitutionality of the New York statute providing that
children could be adopted without the father’s consent even though the
mother’s consent was required.
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whether our decision in Caban affected appellant’s elaim that
he had a right to notice, because Caban was not retroactive.®
It then rejected the argument that the mother had been
guilty of a fraud upon the court. Finally, it addressed what
it described as the only contention of substance advanced by
appellant: that it was an abuse of discretion to enter the adop-
tion order without requiring that notice be given to appel-
lant. " The court observed that the primary purpose of the
notice provision of § 111—a was to enable the person served
to provide the court with evidence concerning the best inter-
est of the child, and that appellant had made no tender indi-
cating any ability to provide any particular or special in-
formation relevant to Jessica's best interest. Considering
the record as a whole, and acknowledging that it might have
been prudent to give notice, the court concluded that the
family eourt had not abused its discretion either when it en-
tered the order without notice or when it denied appellant’s
petition to reopen the proceedings. The dissenting judges
concluded that the family court had abused its diseretion,
both when it entered the order without notice and when it re-
fused to reopen the proceedings.

Appellant has now invoked our appellate jurisdiction.’
He offers two alternative grounds for holding the New York
statutory scheme unconstitutional. First, he contends that a
putative father’s actual or potential relationship with a child
born out of wedlock is an interest in liberty which may not be
destroyed without due process of law; he argues therefore

® Although the dissenters in Caban discussed the question of retroactiv-
ity, see 441 U. 8., at 401, 415416, that question was not addressed in the
Court’s opinion.

*We postponed consideration of our jurisdiction until after hearing ar-
gument on the merits. 456 U. 8. 970 (1982). Our review of the record
persuades us that appeilant did in fact draw into question the validity of
the New York statutory scheme on the ground of its being repugnant to
the Federal Constitution, that the New York Court of Appeals upheld that
scheme, and that we therefore have jurisdiction pursuant to 28 U. 8. C.
§ 1257(2).
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that he had a constitutional right to prior notice and an oppor-
tunity to be heard before he was deprived of that interest.
Second, he contends that the gender-based classification in
the statute, which both denied him the right to consent to
Jessica’s adoption and accorded him fewer procedural
rights than her mother, violated the Equal Protection
Clause."

The Due Process Claim.

The Fourteenth Amendment provides that no State shall
deprive any person of life, liberty, or property without due
process of law. When that Clause is invoked in a novel con-
text, it is our practice to begin the inquiry with a determina-
tion of the precise nature of the private interest that is
threatened by the State. See, e. g., Cafeteria Workers v.
McElroy, 367 U. S. 886, 835-896 (1961). Only after that in-
terest has been identified, can we properly evaluate the ade-
quacy of the State’s process. See Morrissey v. Brewer, 408
U. S. 471, 482483 (1972). We therefore first consider the
nature of the interest in liberty for which appellant claims
constitutional protection and then turn to a discussion of the
adequacy of the procedure that New York has provided for
its protection.

I

"The question whether the Family Court abused its diseretion in not
requiring notice to appellant before the adoption order was entered and in
not reopening the proceeding is, of eourse, not before us. That issue was
presented to and decided by the New York courts purely as a matter of
state law. Whether we might have given such notice had we been sitting
at the trial eourt, or whether we might have considered the failure to give
such notice an abuse of discretion had we been sitting as state appellate
Jjudges, are questions on which we are not authorized to express an opinion.
The only questions we have jurisdiction to decide are whether the New
York statutes are unconstitutional because they inadequately protect the
natural relationship between parent and child or because they draw an im-
permissible distinetion between the rights of the mother and the rights of
the father,
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The intangible fibers that connect parent and child have in-
finite variety. They are woven throughout the fabric of our
society, providing it with strength, beauty, and flexibility.
It is self-evident that they Mﬁ-
stitutional protection in appropriate cases. In deciding
whether this is such a case, however, we must consider the
broad framework that has traditionally been used to resolve
the legal problems arising from the parent-child relationship.

In the vast majority of cases, state law determines the final
outcome. Cf. United States v. Yazell, 382 U. S. 341,
351-353 (1966). Rules governing the inheritance of prop-
erty, adoption, and child custody are generally specified in
statutory enactments that vary from State to State." More-
over, equally varied state laws governing marriage and di-
vorce affect a multitude of parent-child relationships. The
institution of marriage has played a critical role both in defin-
ing the legal entitlements of family members and in develop-
ing the decentralized structure of our democratic society.™
In recognition of that role, and as part of their general over-
arching concern for serving the best interests of children,
state laws almost universally express an approprlate prefer-
ence for the formal family.®

" At present, state legislatures appear inclined to retain the unique
attributes of their respective bodies of family law. For example, as of the
end of 1982, only eight states had adopted the Uniform Parentage Act,
9A U.L.A. 171 (1983 Supp.)

2 See Hafen, Marriage, Kinship, and Sexual Privacy, 81 Mich. L. Rev.
463, 479481 (1983} (hereinafter Hafen).

B See Trimble v. Gordon, 430 U. S. 762, 769 (1977) (“No one disputes
the appropriateness of Illinois’ concern with the family unit, perhaps the
most fundamental social institution of our society.”). A plurality of the
Court noted the societal value of family bonds in Moore v. City of East
Cleveland, 431 U. 8. 494, 5056 (1977) (Opinion of POWELL, J.):

“Out of choice, necessity, or a sense of famiiy responsibility, it has been
common for close relatives to draw together and participate in the duties
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In some cases, however, this Court has held that the Fed-
eral Constitution supersedes state law and provides even
greater protection for certain formal family relationships.
In those cases, as in the state cases, the Court has empha-
sized the paramount interest in the welfare of children and
has noted that the rights of the parents are a counterpart of
the responsibilities they have assumed. Thus, the “liberty”
of parents to control the education of their children that was
vimmmo (1923), and
Pierce v. Society of Sisters, 268 U. S. 516 (1925), was de-
seribed as a “right coupled with the high duty, to recognize
and prepare [the child] for additional obligations.” Id., at
535. The linkage between parental duty and parental right
was stressed again in Prince v. Massachusetts, 321 U. S.
158, 166 (1944), when the Court declared it a cardinal princi-
pal “that the custody, care and nurture of the child reside
first in the parents, whose primary function and freedom in-
clude preparation for obligations the state can neither supply

nor hinder.” Id., at 166. In these cases the Court has
found that thelrelationship of love and duty :Zin a_recognized
family unit is an interest in liberty entitled to constitutional

and the satisfactions of a common home. . . . Especially in times of adver-
sity, such as the death of a spouse or economic need, the broader family has
tended {o come together for mutual sustenance and to maintain or rebuild a
secure home life,”

See also Hafen 475-476:

“Not all formal families are stabie, nor do all necessarily provide whole-
some continuity for their children, as the prevailing levels of child abuse
and divoree amply demonstrate. But the commitments inherent in formal
families do inerease the likelihood of stability and continuity for children.
These factors are so essential to child development that they alone may jus-
tify the legal incentives and preferences traditionally given to permanent
kinship units based on marriage. The same factors can justify the denial
of legal protection to unstable social patterns that threaten children's
developmental environment.”
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protection. See also %m‘e v. City of East Cleveland, 431
U. S. 494 (1977) (plurality opinion). “[Sltate intervention to
terminate [such a] relationship . . . must be accomplished by
procedures meeting the requisites of the Due Process
Clause.” Santosky v. Kramer, 455 U. S. 745, 752 (1982).
There are also a few cases in which this Court has consid-
ered the extent to which the Constitution affords protection
to the relationship between natural parents and children born
out of wedlock. Because such children have no responsibil-
ity for their status, the Constitution protects them from pun-
ishment for the activities of their parents. Yrimble v. Gor-
don, 430 U. S. 762, 770 (1977); Yimenez v. Weinberger, 417
U. S. 628, 632 (1974); Weber v. Aetna Casualty, 406 U. S.
164, 175176 (1972). Of course, no punishment of the child is
at issue in this case; rather, it is a parent who claims that the
state has improperly deprived him of a protected interest in
liberty. This Court has examined the extent to which a nat-
ural father’s biological relationship with his illegitimate child
receives protection under the Due Process Clause in pre-
cisely three cases: Stanley v. Illinois, 405 U, S. 645 (1972),
Quilloin v. Walcott, 434 U, S. 246 (1978), and Caban v. Mo-
hammed, 441 U. 8. 380 (1979).
t@volved the constitutionality of an Illinois statute
at-concllsively presumed every father of a child born out of
wedlock to be an unfit person to have custody of his children.
The father in that case had lived with his children all their
lives and had lived with their mother for eighteen years.
There was nothing in the record to indicate that Stanley had
been a neglectful father who had not cared for his children.
Id., at 655. Under the statute, however, the nature of the
actual relationship between parent and child was completely
irrelevant. Once the mother died, the children were auto-
matically made wards of the state. Relying in part on a
Michigan case' recognizing that the preservation of “a sub-

“In re Mark T., 8 Mich. App. 122, 154 N. W. 2d 27 (1967).
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sisting relationship with the child’s father” may better serve
the child’s best interest than “uprooting him from the family
which he knew from birth,” id., at 6564655, n. 7, the Court
held that the Due Process Clause was violated by the auto-
matic destruction of the custodial relationship without giving
the father any opportunity to present evidence regarding his
fitness as a parent.”

Quilloin involved the constitutionality of a Georgia statute
that authorized the adoption of a child born out of wedlock
over the objection of the natural father. The father in that
case had never legitimated the child. It was only after the
mother had remarried and her new husband had filed an
adoption petition that the natural father sought visitation
rights and filed a petition for legitimation. The trial court
found adoption by the new father to be in the child’s best in-
terests, and we unanimously held that action to be consistent
with the Due Process Clause.

aban involved the conflicting claims of two natural par-
ents who had maintained joint custody of their children from
the time of their birth until they were respectively two and
four years old. The father challenged the validity of an
order authorizing the mother’s new husband to adopt the
children; he relied on both the Equal Protection Clause and
the Due Process Clause. Because this Court upheld his
equal protection claim, the majority did not address his due
process challenge. The comments on the latter claim by the
four dissenting Justices are nevertheless instructive, because
they identify the clear distinction between a mere biological
relationship and an actual relationship of parental
responsibility.

* Having “concluded that all Illinois parents are constitutionally entitled
to a hearing on their fithess before their children are removed from their
custody,” the Court also held: “that denying such a hearing to Stanley and
those like him while granting it to other Ilinois parents is inescapably con-
trary to the Equal Protection Clause.” 434 U. 8., at 658.
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Justice Stewart correctly observed:

“Even if i arried parent after
divorce has jsome substantive due process right to main-
tain his or her parental relationship, cf. Smith v. Orga-
nization of Foster Familtes, 431 1. 8. 816, 862-863
(opinion concurring in judgment), it by no means follows
that each unwed parent has any such right. Parenial
rights do not spring full-blown from the biological con-
nection between parent and child. They require rela-
tionships more enduring.” 441 U. S., at 397 (emphasis
added).*

In a similar vein, the other three dissenters in Caban were
prepared to “assume that, if and when one develops, the rela-
tionship between a father and his natural child is entitled to
protection against arbitrary state action as a matter of due
process.” Caban v. Mohammed, 441 U. S. 380, 414 (empha-
sis added).

*In the balanee of that paragraph Justice Stewart noted that the rela-
tion between a father and his natural child may aequire constitutional pro-
tection if the father enters into a traditional marriage with the mother or if
“the aetual relationship between father and child” is sufficient.

“The mother carries and bears the child, and in this sense her parental
relationship is clear. The validity of the father’s parental claims must be
gauged by other measures. By tradition, the primary measure has been
the legitimate familial relationship he creates with the child by marriage
with the mother. By definition, the question before us can arise only
when ne such marriage has taken place. In some eircumstances the actual
relationship between father and child may suffice to create in the unwed
father parental interests comparable to those of the married father. Cf.
Stanley v. Illinois, supra. But here we are concerned with the rights the
unwed father may have when his wishes and those of the mother are in
conflict, and the child’s best interests are served by a resclution in favor of
the mother, It seems to me that the absence of a legal tie with the mother
may in such eircumstances appropriately place a limit on whatever sub-
stantive constitutional claims might otherwise exist by virtue of the fa-
ther’s actual relationship with the children.

Ibid.
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The difference between the developed parent-child rela-
tionship that was implicated in Stawley and Cabaw, and the
potential relationship involved in Quilloin and this case, is
both clear and significant. When an unwed father demon-

str_%is_:ilﬂﬂ%mnt to the Tesponsibilities of parent- .
hood by “com[ing] forward to participate in the rearing of his

W child,” Caban, 441 U. S., at 392, his interest in personal con-
W tact with his child acquires substaftial protection under the
e process - dTauTe—&F That point it Tmay be said that he
“act{s] as a father toward his children.” Id., at 389, n. 7.
But the mere existence of a_biological link does not merit
equivalent constitutional protection. The actions of judges
neither create nor s€ver gémetic bonds; moreover, by them-
selves those bonds have little meaning for society. “[Tlhe
importance of the familial relationship, to the individuals in-
volved and to the society, stems from the emotional attach-
ments that derive from the intimacy of daily association, and
from the role it plays in 'promot[ing] a way of life’ through
the instruction of children as well as from the fact of blood
relationship.” Swith v. Orgamization of Foster Families for
Equality and Reform, 431 U. S, 816, 844 (1977) (quoting
Wisconsin v. Yoder, 406 U, S. 205, 231-233 (1972))."

"Commentators have emphasized the constitutional importance of the
distinction between an inchoate and a fuily developed relationship. See
Comment, 46 Brooklyn L. Rev. 95, 115-116 (1979) {“the unwed father’s in-
terest springs not from his biological tie with his illegitimate child, but
rather, from the relationship he has established with and the responsibility
he has shouldered for his child”); Note, 58 Neb. L. Rev. 610, 617 (1979) (“a
putative father’s failure to show a substantial interest in his ehild’s welfare
and to employ methods provided by state law for solidifying his parental
rights . . . will remove from him the full constitutional protection afforded
the parental rights of other classes of parents”); Note, 29 Emory L.J. 845,
854 (1980) (“an unwed father’s rights in his child do not spring solely from
the biological fact of his parentage, but rather from his willingness to admit
his paternity and express some tangible interest in the child”). See also
Poulin, Illegitimacy and Family Privacy: A Note on Maternal Cooperation
in Paternity Suits, 70 Nw, U. L. Rev. 910, 916-919 (1976) (hereinafter
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The significance of the biological connection is that it offers
the natural father an opportunity that no other male pos-
sesses to develop a relationship with his offspring. If he

izes, that opportunity and accepts some measure of respon-
sibility for the child’s future, he may enjoy the blessings of
the parent-child relationship and make uniquely valuable con-
tributions to the child’s development. See J. Goldstein, A.
Freud, and A. Solnit, Beyond the Best Interests of the Child
16-17 (1979 ed.). If he fails to do so, the Federal Constitu-
tion will not automatically compel a state to listen to his opin-
ton of where the child’s best interests lie.

In this case, we are not assessing the constitutional ade-
quacy of New York’s procedures for terminating a developed
relationship. Appellant has never had any significant custo-
dial, personal, or financial relationship with Jessica, and he
did not seek to establish a legal tie until after she was two
years old.® We are concerned only with whether New York
has adequately protected his opportunity to form such a

Poulin); Developments in the Law, 93 Harv. L. Rev. 1156, 1275-1277
(1980); Note, 18 Duquesne L. Rev. 375, 383-384, n. 73 (1980); Note, 19 J.
Family L. 440, 460 {(1980); Note, 57 Denver L.J. 671, 630-683 (1980); Note,
1979 Wash. U, L.Q. 1029, 1035; Note, 12 U. C. D. L. Rev. 412, 450, n. 218
(1979).

®This case happens to involve an adoption by the husband of the natural
mother, but we do not believe the natural father has any greater right to
object to such an adoption than to an adoption by two total strangers. If
anything, the balance of equities tips the opposite way in a case such as
this. In denying the putative father relief in Quilloin, we made an ob-
servation equaily applicable here:

“Nor is this a case in which the proposed adoption would place the child
with a new set of parents with whom the child had never before lived.
Rather, the result of the adoption in this case is to give full recognition to a
family unit already in existenece, a result desired by all concerned, except
appellant. Whatever might be required in other situations, we cannot say
that the State was required in this situation to find anything more than
that the adoption, and denial of legitimation, were in the ‘best interests of
the child.’” 434 U. 8., at 255.

qensps
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relationship.
II

The most effective protection of the putative father’s
opportunity to develop a relationship with his child is pro-
vided by the laws that authorize formal marriage and govern
its consequences. But the availability of that protection is,
of course, dependent on the willtof both parents of the c\llild.
Thus, New York has adopted a $pecial statutory scheme to
protect tmrmm%MWSpon-
sible role in the future of his child.

After this Court’s decision in Stanley, the New York Leg-
islature appointed a special commission to recommend legis-
lation that would accommodate both the interests of biologi-
cal fathers in their children and the children’s interest in
prompt and certain adoption procedures. The commission
recommended, and the legislature enacted, a statutory adop-
tion scheme that automatically provides notice to seven cate-
gories of putative fathers who are likely to have assumed
some responsibility for the care of their natural children.” If

¥ In a report expiaining the purpose of the 1976 Amendments to § 111-a
of the New York Domestic Relations Law, the temporary state commission
on child welfare that was responsibie for drafting the legislation stated, in

- part:

“The measure will dispel uncertainties by providing clear constituticnal
statutory guidelines for notice to fathers of out-of-wedlock children. It
will establish a desired finality in adoption proceedings and will provide an
expeditious method for child placement agencies of identifying those fa-
thers who are entitled to notice through the creation of a registry of such
fathers within the State Department of Social Services. Conversely, the
bill will afford to concerned fathers of out-of-wedlock children a simple
means of expressing their interest and protecting their rights to be notified
and have an opportunity to be heard. It will also obviate an existing dis-
parity of Appellate Division decisions by permitting such fathers to be peti-
tioners in paternity proceedings.

“The measure is intended to codify the minimum protections for the pu-
tative father which Stanley would require. In so doing it reflects policy
decisions to (a) codify eonstitutional requirements, (b) clearly establish, as

IR -3
@M
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this scheme were likely to omit many responsible fathers,
and if qualification for notice were beyond the control of an
interested putative father, it might be thought procedurally
inadequate. Yet, as all of the New York courts that re-
viewed this matter observed, the right to receive notice was
completely within g&@@i@fﬁﬁﬁﬁg a posteard
to the putative father registry, he could have guaranteed
that he would receive notice of any proceedings to adopt Jes-
sica. The possibility that he may have failed to do so be-
cause of his ignorance of the law cannot be 2 sufficient reason
for criticizing the law itself. The New York legislature con-
cluded that a more open-ended notice requirement would
merely complicate the adoption process, create the risk of un-
necessary controversy, and impair the desired finality of
adoption decrees. Regardless of whether we would have
done likewise if we were legislators instead of judges, we
surely cannot characterize the state’s conclusion as
arbitrary.”

“Appellant argues, however, that even if the putative fa-
ther*s opportunity to establish a relationship with an illegiti-
mate child is adequately protected by the New York statu-
tory scheme in the normal case, he was nevertheless entitled
to special notice because the court and the mother knew that

early as possible in a child’s life, the rights, interests and obligations of all
parties; (c) facilitate prompt planning for the future of the child and perma-
nence of his status; and {d) through the foregoing, promote th best interest
of children.” App. to Brief for Appellant C-15. A

® Nor can we deem unconstitutionaily arbitrary the state courts’ conclu-
sion that appellant’s absence did not distort its analysis of Jessica’s best
interests. The adoption does not affect Jessica’s relationship with her
mother. It gives legal permanence to her relationship with her adoptive
father, a relationship they had maintained for 21 months at the time the
adoption order was entered. Cf. J. Goldstein, A. Freud, and A. Solnit,
Before the Best Interests of the Child 38-57 (1979). Appeliant did not
have any evidence to suggest that legal confirmation of the established
relationship would be unwise; he did not even know the adoptive father.
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he had filed an affiliation proceeding in another court. But
the fact that he had elected to pursue an improper remedy
can hardly be thought to have imposed any special duty on his
adversaries.” A potential defendant who knows that the
statute of limitations is about to run, or that a potential plain-
tiff is having difficulty in serving him with process, has no
duty to give legal or factual advice to his adversary.® Nor,
as a matter of constitutional law, is a judge under a duty to
order that special notice be given to nonparties who are pre-
sumptively capable of asserting and protecting their own
rights. Since the New York statutes adequately protected
appellant’s inchoate interest in establishing a relationship
with Jessica, we find no merit in the claim that his constitu-
tional rights were offended because the family court strictly
complied with the notice provisions of the statute.®

The Equal Protection Claim.

The concept of equal justice under law requires the State
to govern impartially. New York Transit Authority v.
Beazer, 440 U. S. 568, 587 (1979). The sovereign may not
draw distinctions between individuals based solely on differ-
ences that are irrelevant to a legitimate governmental objec-
tive. Reed v. Reed, 404 U. S. 71, 76 (1971).* Specifically, it

“There is no suggestion in the record that appellee engaged in any
fraudulent practices that caused appellant to fail to protect his rights.

2This general presumption about our adversary system receives mild
support in this context by a general concern for protecting the mother’s
privacy. Cf. Roe v. Norton, 422 U. 5. 391 (1975), vacating and remand-
ing 365 F. Supp. 65 (D. Conn. 1973). See Poulin 922-932; Barron, Notice
to the Unwed Father and Termination of Parental Rights, 9 Family L.Q.
527, 542 (1975).

% As we have explained above, this is not a case in which the appellant
was deprived of any constitutionally vested interest. It is thus unlike
Mullane v. Central Hanover Trust Co., 339 U. S. 306 (1950), in which the
petitioner had been deprived of a protected property interest without ade-
quate notice.

®In Reed, the Court considered an Idaho statute providing that in des-
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may not subject men and women to disparate treatment
when there is no substantial relation between the disparity
and the state’s purposes. [bid; Craig v. Boren, 429 U. S.
190, 197-199 (1976).

The legislation at issue in this case, sections 111 and 111a of
the New York Domestic Relations Law, is intended to estab-
lish procedures for adoptions. Those procedures are de-
signed to promote the best interests of the child, protect the
rights of interested third parties, and ensure promptness and
finality.® To serve those ends, the legislation guarantees to

ignating administrators of the estates of intestate decedents, “[o]f several
persons claiming and equally entitled to administer, males must be pre-
ferred to females.” The state had sought to justify the statute as a way to
reduce the workload of probate courts by eliminating one class of contests.
Writing for a unanimous Court, THE CHIEF JUSTICE observed that in using
gender to promote that objective, the legislature had made “the very kind
of arbitrary legislative choice forbidden by the Equal Protection Clause.”
404 U, S., at 76. The state’s articulated goal could have been completely
served by requiring a coin flip, The decision instead to choose a rule that
systematically harmed women could be explained only as the product of
habit, rather than analysis or reflection, ¢f. Califano v. Goldfarb, 430 U. 8.
199, 222 (1977} (STEVENS, J., concurring in the judgment), or as the prod-
uet of an invidious and indefensible stereotype, ef. 4d., at 218. Such legis-
lative decisions are inimical to the norm of impartial government.

The mandate of impartiality also constrains those state actors who imple-
ment state laws. It requires them to apply the rules of law faithfully in ail
cases that the rules purport to control. And where they must interpret
the rules in order to apply them, it requires their interpretations to satisfy
the same standard of neutral justification that is imposed on the lawmaker.
Thus, the Equal Protection Clause would have been violated in precisely
the same manner if in Reed there had been no statute and the probate
Jjudge had simply announced that he chose Cecil Reed over Sally Reed “be-
cause I prefer males to females.”

% Appellant does not contest the vital importance of those ends to the
people of New York. It has long been accepted that illegitimate children
whose parents never marry are “at risk” economically, medically, emotion-
ally, and educationally. See E. Crellin, M. Pringle, P. West, Born Illegiti-
mate: Social and Educational Implications 96-112 (1971); ef. T. Lash, H.
Sigal, D. Dudzinski, State of the Child: New York City I, at 47 (1980).
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certain people the right to vete an adoption and the right to
prior notice of any adoption proceeding. The mother of an
illegitimate child is always within that favored class, but only
certain putative fathers are included. Appellant contends
that the gender-based distinction is invidious,

A5 we noted above, the existence or nonexistence of a sub-
stantial relationship between parent and child is a relevant
criterion in evaluating both the rights of the parent and the
best interests of the child. Before birth, the mother carries
the child; it is she who has the constitutional right to decide
whether to bear it or not. See Planned Parenthood of Cen-
tral Missouri v. Danforth, 428 U. 8. 52, 67-75 (1976). And
from the moment the child is born, the mother always has a
relationship of legal responsibility toward the child. Be-
cause the natural father of an illegitimate child can often be
legally and practically anonymous if he chooses, responsibil-
ity does not devolve upon him in the same automatic fash-
ion.® In Quilloin v. Walcott, supra, we noted that the puta-
tive fathef, like appellant, “ha[d] never shouldered any
significant responsibility with respect to the daily supervi-
sion, education, protection, or care of the child. Appellant
does not complain of his exemption from these responsibil-
ities . . ..” 434 U. 8., at 256. We therefore found that a
Georgia statute that always required a mother’s consent to
the adoption of a child born out of wedlock, but required the
father’s consent only if he had legitimated the child, did not
violate the Equal Protection Clause. For the same reasons,
the New York statutes at issue in this case are not invalid in
all cases.

* It is an unfortunate fact that the maxim “maternity is a matter of fact
whereas paternity is a matter of opinion” still retains validity. H. Krause,
Illegitimacy: Law and Social Policy 106 (1971), That faect has justified
distinguishing between unwed mothers and unwed fathers in the context of
wrongful death actions. See Porham v. Hughes, 441 U, 8. 347, 355, n. 7
(1979); Glona v. American Guarantee & Liability Ins. Co., 391 U. 8. 73
(1968).
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We have held that these statutes may not constitutionally
be applied in that class of cases where the mother and father
are in fact similarly situated with regard to their relationship
with the child. In Caban v. Mohammed, 441 U, S. 380
(1979), the Court held that it violated the Equal Protection
Clause to grant the mother a veto over the adoption of a four-
year-old girl and a six-year-old boy, but not to grant a veto to
their father, who had admitted paternity and had partici-
pated in the rearing of the children. The Court made it
clear, however, that if the father had not “come forward to
participate in the rearing of his child, nothing in the Equal
Protection Clause {would] preclude[] the State from with-
holding from him the privilege of vetoing the adoption of that
child.” 441 U. S., at 392.

Jessica’s parents are not like the parents involved in
Caban. Whereas appellee had a continuous custodial
responsibility for Jessica, appellant never established any
custodial, personal, or financial relationship with her. If one
parent has an established custodial relationship with the child
and the other parent has either abandoned? or never estab-
lished a relationship, the Equal Protection Clause does not
prevent a state from according the two parents different
legal rights.

The judgment of the New York Court of Appeals is

Affirmed

*In Caban, the Court noted that an adoption “may proceed in the ab-
sence of consent when the parent whose consent otherwise would be re-
quired . . . has abandoned the child.” 441 U, 8., at 392.
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To: Mr. Justice Powell
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Re: No. 81-1756, Lehr v. Robertson

I am troubled by several portions of Justice Stevens'
opinion. The first section (pp. 7-14) reviews the Court's prior
cases in the area and explains at length why this Court has accorded

\/;ubstantive due process protection to certain types of
relationships., I am not sure that this discussion is completely 9 e I
/lej‘
necessary since the issue is whether Lehr has a sufficient liberty
s e
interest to require some form of procedural due process protection--
i.e., whether any process is due a biological father before his
b——-———_“_"-\,

parental rights are terminated. At the end of section I (p. 14-15),
the opinion suggests, without any explanation, that biological
fathers have such a protectible liberty interest,

The reason I find this lengthy discussion troubling is
that the language Justice Stevens uses to summarize past cases could

be said to be refocusing the constitutional inquiry., First the

emphasis on "formal family and recognized family relationships"

could be seen at odds with yvour opinion in Moore v. City of East
W

Cleveland, which extended protection to non-formal familites.

Justice Stevens does not define the term "formal family" and there

is nothing to prevent it from including the extended family in
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Moore. But the term could be misunderstood easily. Along this

N
line, Justice Stevens appears to give only grudging approval to the

Court's cases that recognize constitutional protection for non-
traditional family relationships--illegitimates and fathers seeking
to legitimate their children.

of this first section that gives me pause
is that the opinion seems to be saying that the Court will recognize
only certain types of relationships and defines those relationships
in terms of "love and duty." The opinion states: "[T]he Court has
found that the relationship of love and duty in a recognized family
unit is an interest in liberty entitled to constitutional
protection." (pp. 14-15). Having entered this area, lines have to
be drawn. But phrasing the inquiry in terms of "love and duty"
suggests that the Court will be forced to assess the psychological
benefit and worth of certain types of relationships. This simply
strikes me as a questionable way of phrasing the inquiry.

My problems with this first section do not arise out of

any specific statement, but result from the tone and the language

with which the opinion describes the Court's prior decisions, This
may not be an incorrect way of summarizing the past cases, but since
it seems that consideration of these difficult questions is
unnecessary to E;;_;;;;I;EI;;“3E’Egzgﬂzgngﬂ#;hg;;T;#;;éerstand why
the ;SIHY8H—E;;;E;;\E?EEEEE;T\EE‘I;;;EEI; my mind, by gratuitously
undertaking this inquiry.

My m derives in part from the first. The

first section establishes that Lehr has no interest entitled to
M

substantive due process protection, It suggests he has a protected
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liberty interest that entitles him to some procedural protection
before his parental rights are terminated, but it does not explain
the nature of the interest that is relevant to this case. And it is
not clear to me that the second section (pp. 15-17) analyzes the

P R e e TP e
constitutionality of New York's law as if any process were due Lehr,

"”——*—M;;;;;;Z;‘;;ﬂ;:;;;;’;;;;h"this is not a case in which the
appellant was deprived of any constitutionally vested interest." It
notes that this case is unlike one in which a party had a protected
property interest that could not be terminated without adequate
notice. Further, the text does not analyze the constitutionality of
the process provided Lehr in the way that would be expected if he
had a constitutionally protected liberty interest., In such cases,
the three-part inquiry established in Matthews v. Eldridge normally
would determine if the State had provided all the process that is
due, The opinion in this case, however, does not engage in such
analysis. 1Instead, it merely examines the New York statute to see
if it is "arbitrary" (p. 16), jusi as it would any piece of

——— , _ .
legislation that was passed and challenged under a rational
basis/substaﬂtive due process test,

Since footnote 23 makes clear that Lehr has no protectible

W

liberty interest, sufficient to reqﬁire some sort of process before
-..__________—-——'-.-“\

the termination of his parental rights, it could be arqued that the
b )

State could have terminated Lehr's parental rights without providing
W -
any notice, 955 that if a State chooses to provide some procedural

. W
protection it must not be arbitrary. If that's what Justice Stevens
R I

intends to say, I find that troubling.

" —
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Dear Lewis:

Thank you for your note. I am particularly happy
that you agree that there is no merit to the equal
protection claim.

With respect to the due process issue, my purpose
in breaking the discussion into two parts was to
identify what interest in liberty, if any, the natural
father claimed to have been deprived of, and thereafter
to determine whether the procedures were adequate. If
we do not agree with his position that there was at
least a putative interest in liberty at stake, I would
think the discussion in Part II would be unnecessary
and we could simply hold that no procedural protection
of any kind was required. I should point out that at
pages 44-50 of appellant's brief, the natural father
tries to develop the position that his "liberty
interest" is equivalent to that of the natural father
in Stanley. Part I of my circulating draft is intended
to refute this suggestion because of the plain
difference between a father who has established no
relationship with the natural child and one who
actually raised the child as did the father in Stanley
and Caban. It may well be that I have overwritten Part
I, but T think some discussion of the character of the
liberty interest is an essential predicate to the
procedural analysis. I, of course, would be most
interested in any criticism you have of any of the
points I try to make in Part I but do not believe 1
could simply omit it.

Respectfully,

| j?
Justice Powell

Copies to the Conference



May 17, 1983

81-1756 Leh; v. Roberts

Dear John:

As of now, I am happy to join Part II of vour opinion
and the judgment.

My hesitation as to the first part of the opinion is
that I do not understand it to be necessary. I do not think
of this case as presenting a substantive due process issue.

On the procedural due process issue, 1 agree that the
New York Statute 1is a satisfactory answer., T also agree
that appellant's equal protection claim is meritless for the
reasons you state.

Sincerely,

Justice Stevens

Copies to the Conference
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Supreme Qourt of the Hnited Siates
Washington, B. €. 20543

CHAMBERS OF

JUSTICE SANDRA DAY O'CONNOR

May 23, 1983

Re: No. 8141756, I.ehr v. Robertson

Dear John,

You have put together a good opinion. I do have a few
suggestions, however, that I hope you will consider.

On page 17, the opinion states that appellant "had
elected to pursue an improper remedy . . . ." {Emphasis
added). Although I suspect that the disapproving
connotation of the italicized 1language is unintended, I
would feel more comfortable if the language could be changed
to something like "had elected to pursue this particular
remedy." I do not think we want to suggest that appellant
did something improper in filing an affiliation proceeding
since appellant's action was an effort to assume
responsibility and establish a relationship with his child.

I am also somewhat troubled by your treatment of the
equal protection issue. As I understand it, appellant's
equal protection argument has two aspects: (1)
discrimination between males and females as to who |is
entitled to veto an adoption, and (2) discrimination among
putative fathers on the issue of who receives notice. Your
opinion, however, does not treat these claims separately.
Obviously, the latter aspect of appellant's argument
requires only rational basis scrutiny since it does not
involve dender-based discrimination, and the New York
statutory scheme certainly survives such review., Therefore,
although 1 prefer to see this part of appellant's equal
protection argument treated separately, I think it can be
dealt with very briefly.

As to the gender-based discrimination claim, I would
suggest that the language at the top of page 18 be changed
to read "when there is no substantial relation between the
disparity and an important state purpose.” I think this
articulation more fairly represents the standard used in
Craig v. Boren.
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Pinally, I find disturbing the discussion on page 19
regarding the difference between the legal ties a natural
mother, as opposed to the natural father, has to an
illegitimate child. I agree that, as a practical matter, it
is easier for the natural father of an illegitimate child to
evade 1legal responsibility because of his anonymity.
Moreover, I recognize that the clause "responsibility does
not devolve upon him in the same automatic fashion™ is
probably intended to be descriptive only. Nevertheless, the
language contains connotations of approval of a scheme that
imposes less legal responsibility on the natural father, and
I would prefer to avoid any implication of that kind.

From my perspective, this generic discussion of the
difference between natural mothers and natural fathers is
not necessary to the rationale for finding no equal
protection violation. Quilloin wv. Walcott, combined with
your previous discussion of the nature of appellant's
relationship with his child, provides all the support you
need. In Quilleoin, the Court concluded that the State is
not precluded from taking into account the extent of a
person's commitment to the child's welfare as a
justification for disparate treatment under a statutory
scheme. On page 14 of the opinion, you noted that appellant
"has never had any significant custodial, personal, or
financial relationship with™ his c¢hild and "did not seek to
establish a legal tie until after she was two years old."
Therefore, it seems clear that appellant's lack of a
substantial relationship with his child would justify the
fact that he was not entitled to veto the child's adoption
while the natural mother, who did have such a relationship,
had a veto power under the statute.

If you could make some revisions along these lines, I
would be happy to join your opinion.

Sincerely,

w

Justice Stevens

Copies to the Conference
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Supreme Qonrt of the Pnited States
Washington, . . 20543

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

May 23, 1983

Re: 81-1756 - Lehr v. Robertson

Dear Sandra:

Thanks for your comments. I think they are all
well taken. I propose the following changes:

Page 17 - Change to read "pursue this particular
remedy."”

Page 18 - Change to read "the disparity and an
important state purpose."

Page 19 - Make the following revision after the
citation to Planned Parenthood and before the citation
of Quilloin:

B

"And from the moment the c¢hild is born,
the mother always has a relationship with the
child. Because the natural father of an
illegitimate child may be elsewhere, a
similar relationship with him is not created
in the same automatic fashion.”™

Page 20 - Add a new footnote after the second
paragraph, reading as follows:



"Appellant also makes an equal
" protection argument based upon the manner in
which the statute distinguishes among classes
of fathers. For the reasons set forth in our
due process discussion, supra, we conclude
that the statutory distinction is rational

and that appellant's argument is without
merit."”

Respectfully,

1

Justice O'Connor

Copies to the Conference



Snupreme Qonrt of the nited States
Washington, B. €. 20543

CHAMBERS OF May 23, 1983

JUSTICE SANDRA DAY O'CONNOR

No. 81-1756, Lehr v. Robertson

Dear John,

Thank you for proposing various changes in the last
section of your opinion in response to my letter. I still
have a few reservations with regard to your treatment of the
equal protection issue. May I suggest that the paragraph on
page 19 be changed to read something like the following?

: "As we noted above, the existence or
nonexistence of a substantial relationship
between parent and child 1is a’  relevant
criterion in evaluating both the rights of
the parent and the best interests of the
child. In Quillein v. Walcott, supra, we
noted that the putative father, like
appellant, "ha[d] never shouldered any
significant responsibility with respect to
the daily supervision, education, protection,
or care of the child. Appellant does not
complain of his exemption from these
responsibilities . . . .' 434 U.S., at 256.
We therefore found that a Gecorgia statute
that always required a mother's consent to
the adoption of a child born out of wedlock,
but required the father's consent only if he
had legitimated the c¢hild, did not violate
the Equal Protection Clause. Because, like
the father in Quilloin, appellant has never
established a substantial relationship with
his daughter, see p. 14, supra, the New York
statutes at issue in this case did not
operate to deny appellant equal protection.”

Sincerelj}

Justice Stevens ;¢Mhh\££bh&’““

Copies to the Conference
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SUPREME COURT OF THE UNITED STATES

Ne. 81-1756

JONATHAN LEHR, APPELLANT ». LORRAINE ROB-
ERTSON, ET AL.

ON APPEAL FROM THE COURT OF APPEALS OF NEW YORK
) (May ——, 1983]

JUSTICE STEVENS delivered the opinion of the Court.

The question presented is whether an unmarried father
who has not established any relationship with his child during
the two years since her birth has a constitutional right to no-
tice and an opportunity to be heard before she may be
adopted. The appellant, Jonathan Lehr, claims that such a
right is protected by the Due Process and Equal Protection
Clauses of the Fourteenth Amendment as interpreted in
Stanley v. Illinots, 405 U. 8. 645 (1972), and Caban v. Mo-
hammed, 441 U. S. 380 (1979). We disagree.

Jessica M. was born out of wedlock on November 4, 1976.
Her mother, Lorraine Robertson, married Richard Robert-
son eight months after Jessica’s birth.! On December 21,
1978, when Jessica was over two years old, the Robertsons
filed an adoption petition in the Family Court of Ulster
County, New York. The court heard their testimony and
received a favorable report from the Ulster County Depart-
ment of Social Services, On March 7, 1979, the court en-
tered an order of adoption.®? In this proceeding, appellant

' Although both Lorraine and Richard Robertson are appellees in this
proceeding, for ease of discussion the term “appellee” will hereafter be
used to identify Lorraine Robertson.

*The order provided for the adoption of appellee’s older daughter, Re-

nee, as well as Jessica. Appellant does not challenge the adoption of
Renee.
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contends that the adoption order is invalid because he, Jessi-
ca’s putative father, was not given advance notice of the
adoption proceeding.?

The State of New York maintains a “putative father regis-
try.”* A man who files with that registry demonstrates his
intent to claim paternity of a child born out of wedlock and is
therefore entitled to receive notice of any proceeding to
adopt that child. Before entering Jessica’s adoption order,
the Ulster County Family Court had the putative father reg-
istry examined. Although appellant claims to be Jessica's
natural father, he had not entered his name in the registry.

In addition to the persons whose names are listed on the
putative father registry, New York law requires that notice

~ of an adoption proceeding be given to several other classes of

# Appellee has never conceded that appellant is Jessica’s biological fa-
ther, but for purpeses of analysis in this opinion it will be assumed that he
is.

* At the time Jessica's adoption order was entered, § 372—¢ of the New
York Social Services Law provided:

“l. The department shall establish a putative father registry which shall
record the names and addresses of . . . any person who has filed with the
registry before or after the birth of a chiid out of wedlock, a notice of intent
to claim paternity of the child . . . .

“2. A person filing a notice of intent to claim paternity of a child shall
include therein his current address and shall notify the registry of any
change of address pursuant to procedures prescribed by regulations of the
department.

“3. A person who has filed a notice of intent to claim paternity may at
any time revoke a notice of intent to claim paternity previously filed there-
with and, upon receipt of such notification by the registry, the reveked no-
tice of intent to claim paternity shall be deemed a nullity nune pro tunc.

“4. An unrevoked notice of intent to claim paternity of a child may be
introduced in evidence by any party, other than the person who filed such
notice, in any proceeding in which such fact may be relevant.

“5. The department shall, upon request, provide the names and ad-
dresses of persons listed with the registry to any court or authorized
agency, and such information shall not be divulged to any other person, ex-
cept upon order of a court for goed cause shown.”
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possible fathers of children born out of wedlock—those who
have been adjudicated to be the father, those who have been
identified as the father on the child’s birth certificate, those
who live openly with the child and the child’s mother and who
hold themselves out to be the father, those who have been
identified as the father by the mother in a sworn written
statement, and those who were married to the child’s mother
before the child was six months old.* Appellant admittedly
was not a member of any of those classes. He had lived with
appellee prior to Jessica’s birth and visited her in the hospital
when Jessica was born, but his name does not appear on Jes-

“ At the time Jessica’s adoption order was entered, subdivisions 2-4 of

. §111-a of the New York Domestic Relations Law provided:

“2. Persons entitled to notice, pursuant to subdivision one of this sec-
tion, shall include:

“(a) any person adjudicated by a court in this state to be the father of the
child;

“(b) any person adjudicated by a court of another state or territory of
the United States to be the father of the child, when a certified copy of the
court order has been filed with the putative father registry, pursuant to
section three hundred seventy-two of the social services law;

“{c) any person who has timely filed an unrevoked notice of intent to
claim paternity of the child, pursuant to section three hundred seventy-two
of the social services law; )

“(d) any person who is recorded on the child’s birth certificate as the
child’s father;

“(e) any person who is openly living with the child and the child’s mother
at the time the proceeding is initiated and who is holding himself out to be
the child’'s father;

“(f) any person who has been identified as the child's father by the
mother in written, sworn statement; and

“(g) any person who was married to the child’s mother whithin six
months subsequent to the birth of the child and prior to the execution of a
surrender instrument or the initiation of a proceeding pursuant to section
three hundred eighty-four-b of the social services law,

“3. The sole purpose of notice under this section shall be to enable the
perscn served pursuant to subdivision two to present evidence to the eourt
relevant to the best interests of the child.”
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sica’s birth certificate. He did not live with appellee or Jes-
sica after Jessica’s birth, he has never provided them with
any financial support, and he has never offered to marry ap-
pellee. Nevertheless, he contends that the following special
circumstances gave him a.constitutional right to notice and a
hearing before Jessica was adopted.

On January 30, 1979, one month after the adoption pro-
ceeding was commenced in Ulster County, appellant filed a
“visitation and paternity petition” in the Westchester County
Family Court. In that petition, he asked for a determination
of paternity, an order of support, and reasonable visitation
privileges with Jessica. Notice of that proceeding was
served on appellee on February 22, 1979. Four days later
appellee’s attorney informed the Ulster County Court that
appellant had commenced a paternity proceeding in West-
chester County; the Ulster County judge then entered an
order staying appellant’s paternity proceeding until he could
rule on a motion to change the venue of that proceeding to
Ulster County. On March 3, 1979, appellant received notice
of the change of venue motion and, for the first time, learned
that an adoption proceeding was pending in Ulster County.

On March 7, 1979, appellant’s attorney telephoned the Ul-
ster County judge to inform him that he planned to seek a
stay of the adoption proceeding pending the determination of
the paternity petition. In that telephone conversation, the
judge advised the lawyer that he had already signed the
adoption order earlier that day. According to appellant’s at-
torney, the judge stated that he was aware of the pending pa-
ternity petition but did not believe he was required to give
notice to appellant prior to the entry of the order of adoption.

Thereafter, the Family Court in Westchester County
granted appellee’s motion to dismiss the paternity petition,

-holding that the putative father’s right to seek paternity
“. must be deemed severed so long as an order of adop-
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tion exists.” App. 228. Appellant did not appeal from that
dismissal.® On June 22, 1979, appellant filed a petition to
vacate the order of adoption on the ground that it was ob-
tained by fraud and in violation of his constitutional rights.
The Ulster County Family Court received written and oral
argument on the question whether it had “dropped the ball”
by approving the adoption without giving appellant advance
notice. :Tr. 53. After deliberating for several months, it de-
nied the petition, explaining its decision in a thorough writ-
ten opinion. In the Matter of the Adoption by Lorraine and
Richard Robertson of Jessica Martz, 102 Mise. 2d 102 (1979).

The Appellate Division of the Supreme Court affirmed.
In the Matter of the Adoption of Jessica “XX”, 77 App. Div.
2d 381 (1980). The majority held that appellant’s commence-
ment of a paternity action did not give him any right to re-
ceive notice of the adoption proceeding, that the notice provi-
sions of the statute were constitutional, and that Caban v.
Mohammed, 441 U. S. 380 (1979), was not retroactive.”
Parenthetically, the majority observed that appellant “could
have insured his right to notice by signing the putative father
registry.” Id., at 383. One justice dissented on the ground
that the filing of the paternity proceeding should have been
viewed as the statutory equivalent of filing a notice of intent
to claim paternity with the putative father registry.

The New York Court of Appeals also affirmed by a divided
vote. In the Matter of Jessica “XX”, 54 N.Y. 2d 417 (1981).
The majority first held that it did not need to consider

*Without trying to intervene in the adoption proceeding, appellant had
attempted to file an appeal from the adoption order. That appeal was
dismissed.

"Caban was decided on April 24, 1979, about two months after the en-
try of the order of adoption. In Caban, a father who had lived with his
two illegitimate children and their mother for several years successfully
challenged the constitutionality of the New York statute providing that
children could be adopted without the father’s consent even though the
mother’s consent was required,
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whether our decision in Caban affected appellant’s claim that
he had a right to notice, because Caban was not retroactive.®
It then rejected the argument that the mother had been
guilty of a fraud upon the court. Finally, it addressed what
it described as the only contention of substance advanced by
appellant: that it was an abuse of discretion to enter the adop-
tion order without requiring that notice be given to appel-
lant. The court observed that the primary purpose of the
notice provision of § 111—a was to enable the person served
to provide the court with evidence concerning the best inter-
est of the child, and that appellant had made no tender indi-
cating any ability to provide any particular or special in-
formation relevant to Jessica's best interest. Considering
~ the record as a whole, and acknowledging that it might have
been prudent to give notice, the court concluded that the
family court had not abused its discretion either when it en-
tered the order without notice or when it denied appellant’s
petition to reopen the proceedings. The dissenting judges
concluded that the family court had abused its discretion,
both when it entered the order without notice and when it re-
fused to reopen the proceedings.

Appellant has now invoked our appellate jurisdiction.’
He offers two alternative grounds for holding the New York
statutory scheme unconstitutional. First, he contends that a
putative father’s actual or potential relationship with a child
born out of wedlock is an interest in liberty which may not be
destroyed without due process of law; he argues therefore

® Although the dissenters in Caban discussed the question of retroactiv-
ity, see 441 U. 8., at 401, 415-416, that question was not addressed in the
Court’s opinion.
" *We postponed consideration of our jurisdiction until after hearing ar-

gument on the merits. 456 U. 8. 970 (1982). Our review of the record .

persuades us that appellant did in fact draw into question the validity of
the New York statutory scheme on the ground of its being repugnant to
the Federal Constitution, that the New York Court of Appeals upheld that
scheme, and that we therefore have jurisdiction pursuant to 28 U, 8. C.
§1257(2).
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destroyed without due process of law; he argues therefore
that he had a constitutional right to prior notice and an oppor-
tunity to be heard before he was deprived of that interest.
Second, he contends that the gender-based classification in
the statute, which both denied him the right to consent to
Jessica’s adoption and accorded him: fewer procedural rights
than her mother, violated the Equal Protection Clause.”

The Due Process Claim.

The Fourteenth Amendment provides that no State shall
deprive any person of life, liberty, or property without due
process of law. When that Clause is invoked in a novel con-
text, it is our practice to begin the inquiry with a determina-
tion of the precise nature of the private interest that is
- threatened by the State. See, e. g., Cafeteria Workers v.
McElroy, 367 U. 5. 886, 895-896 (1961). Only after that in-
terest has been identified, can we properly evaluate the ade-
quacy of the State’s process. See Morrissey v. Brewer, 408
U. S. 471, 482483 (1972). We therefore first consider the
nature of the interest in liberty for which appellant claims
constitutional protection and then turn to a discussion of the
adequacy of the procedure that New York has provided for
its protection.

I

“The question whether the Family Court abused its discretion in not
requiring notice to appellant before the adoption order was entered and in
not reopening the proceeding is, of course, not before us. That issue was
presented to and decided by the New York courts purely as a matter of
state law. Whether we might have given such notice had we been sitting
at the trial court, or whether we might have considered the failure to give
such notice an abuse of discretion had we been sitting as state appellate
judges, are questions on which we are not authorized to express an opinion.
The only questions we have jurisdiction to decide are whether the New
York statutes are unconstitutional because they inadequately protect the
natural relationship between parent and child or because they draw an im-
permissible distinction between the rights of the mother and the rights of
the father.
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The intangible fibers that connect parent and child have in-
finite variety. They are woven throughout the fabric of our
society, providing it with strength, beauty, and flexibility.
It is self-evident that they are sufficiently vital to merit con-
stitutional protection in appropriate cases. In deciding
whether this is such a case, however, we must consider the
broad framework that has traditionally been used to resolve
the legal problems arising from the parent-child relationship.

In the vast majority of cases, state law determines the final
outcome. Cf. United States v. Yazell, 382 U. S. 341,
351-353 (1966). Rules governing the inheritance of prop-
erty, adoption, and child custody are generally specified in
statutory enactments that vary from State to State."” More-
_ over, equally varied state laws governing marriage and di-
vorce affect a multitude of parent-child relationships. The
institution of marriage has played a critical role both in defin-
ing the legal entitlements of family members and in develop-
ing the decentralized structure of our democratic society.?
In recognition of that role, and as part of their general over-
arching concern for serving the best interests of children,
state laws almost universally express an appropriate prefer-
ence for the formal family.®

" At present, state legislatures appear inclined to retain the unique
attributes of their respective bodies of family law. For example, as of the
end of 1982, only eight states had adopted the Uniform Parentage Act.
9A U.L.A. 171 (1983 Supp.)

2See Hafen, Marriage, Kinship, and Sexual Privacy, 81 Mich. L. Rev. -
463, 479481 (1983) (hereinafter Hafen).

“See T'rimble v. Gordon, 430 U. 8. 762, 769 (1977) (“No one disputes
the appropriateness of Illinois’ concern with the family unit, perhaps the
most fundamental social institution of our society.”). A plurality of the
Court noted the societal value of family bonds in Moore v. City of Fast
Cleveland, 431 U. 8. 494, 505 (1977) (Opinion of POWELL, J.);

“Out of choice, necessity, or a sense of family responsibility, it has been
common for close relatives to draw together and participate in the duties
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In some cases, however, this Court has held that the Fed-
eral Constitution supersedes state law and provides even
greater protection for certain formal family relationships.
In those cases, as in the state cases, the Court has empha-
sized the paramount interest in the welfare of children and
has noted that the rights of the parents are a counterpart of
the responsibilities they have assumed. Thus, the “liberty”
of parents to control the education of their children that was
vindicated in Meyer v. Nebraska, 262 U. S. 390 (1923), and
Pierce v. Society of Sisters, 268 U. S. 516 (1925), was de-
scribed as a “right coupled with the high duty, to recognize
and prepare [the child] for additional obligations.” Id., at
535. The linkage between parentai duty and parental right
_ was stressed again in Prince v. Massachusetts, 321 U. S.
158, 166 (1944), when the Court declared it a cardinal prinei-
pal “that the custody, care and nurture of the child reside
first in the parents, whose primary function and freedom in-
clude preparation for obligations the state can neither supply
nor hinder.” Id., at 166. In these cases the Court has
found that the relationship of love and duty in a recognized
family unit is an interest in liberty entitled to constitutional

and the satisfactions of a common home. . . . Especially in times of adver-
sity, such as the death of a spouse or economic need, the broader family has
tended to come together for mutual sustenance and to maintain or rebuild a
secure home life.”

See also Hafen 475-476:

“Not all formal families are stable, nor do all necessarily provide whole-
some continuity for their children, as the prevailing levels of child abuse
and divorce amply demonstrate. But the commitments inherent in formal
families do increase the likelihood of stability and continuity for children.
These factors are so essential to child development that they alone may jus-
tify the legal incentives and preferences traditionally given to permanent
kinship units based on marriage. The same factors can justify the denial
of legal protection to unstable social patterns that threaten children’s
developmental environment.”
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protection. See also Moore v. City of East Cleveland, 431
U. S. 494 (1977) (plurality opinion). “[Sltate intervention to
terminate [such a] relationship . . . must be accomplished by
procedures meeting the requisites of the Due Process
Clause.” Santosky v. Kramer, 455 U. S. 745, 752 (1982).

There are also a few cases in which this Court has consid-
ered the extent to which the Constitution affords protection
to the relationship between natural parents and children born
out of wedlock. Because such children have no responsibil-
ity for their status, the Constitution protects them from pun-
ishment for the activities of their parents. Trimble v. Gor-
don, 430 U. 8. 762, 770 (1977); Jimenez v. Weinberger, 417
U. S. 628, 632 (1974); Weber v. Aetna Casualty, 406 U. S.
164, 175-176 (1972). Of course, no punishment of the child is
at issue in this case; rather, it is a parent who claims that the
state has improperly deprived him of a protected interest in
liberty. This Court has examined the extent to which a nat-
ural father’s biological relationship with his illegitimate child
receives protection under the Due Process Clause in pre-
cisely three cases: Stanley v. Illinois, 406 U. S, 645 (1972),
Quilloin v. Walcott, 434 U, S. 246 (1978), and Caban v. Mo-
hammed, 441 U. S. 380 (1979).

Stanley involved the constitutionality of an Illinois statute
that conclusively presumed every father of a child born out of
wedlock to be an unfit person to have custody of his children.
The father in that case had lived with his children all their
lives and had lived with their mother for eighteen years.
There was nothing in the record to indicate that Stanley had
been a neglectful father who had not cared for his children.
Id., at 655. Under the statute, however, the nature of the
actual relationship between parent and child was completely
irrelevant. Once the mother died, the children were auto-
matically made wards of the state. Relying in part on a
Michigan case' recognizing that the preservation of “a sub-

“In re Mark T., 8 Mich. App. 122, 154 N. W, 24 27 (1967).
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sisting relationship with the child’s father” may better serve
the child’s best interest than “uprooting him from the family
which he knew from birth,” id., at 6564655, n. 7, the Court
held that the Due Process Clause was violated by the auto-
matic destruction of the custodial relationship without giving
the father any opportunity to present evidence regarding his
fitness as a parent.®

Quilloin involved the constitutionality of a Georgia statute
that authorized the adoption of a child born out of wedlock
over the objection of the natural father. The father in that
case had never legitimated the child. It was only after the
mother had remarried and her new husband had filed an
adoption petition that the natural father sought visitation
rights and filed a petition for legitimation. The trial court
found adoption by the new father to be in the child’s best in-
terests, and we unanimously held that action to be consistent
with the Due Process Clause.

Caban involved the conflicting claims of two natural par-
ents who had maintained joint custody of their children from
the time of their birth until they were respectively two and
four years old. The father challenged the validity of an
order authorizing the mother’s new husband to adopt the
children; he relied on both the Equal Protection Clause and
the Due Process Clause. Because this Court upheld his
equal protection claim, the majority did not address his due
process challenge. The comments on the latter claim by the
four dissenting Justices are nevertheless instructive, because
they identify the clear distinction between a mere biological

_relationship and an actual relationship of parental
responsibility.

¥ Having “concluded that all [llinois parents are constitutionally entitled
to a hearing on their fitness before their children are removed from their
custody,” the Court also held: “that denying such a hearing to Stanley and
those like him while granting it to other Illinois parents is inescapably con-
trary to the Equal Protection Clause.” 434 U. 8., at 658,
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Justice Stewart correctly observed:

“Even if it be assumed that each married parent after
divorce has some substantive due process right to main-
tain his or her parental relationship, ef, Smith v. Orga-
nization of Foster Families, 431 U. S. 816, 862-863
(opinion concurring in judgment), it by no means follows
that each unwed parent has any such right. Parental
rights do not spring full-blown from the biological con-
nection between parent and child. They require rela-
tionships more enduring.” 441 U. 8., at 397 (emphasis
added).'

In a similar vein, the other three dissenters in Caban were
prepared to “assume that, if and when one develops, the rela-

" tionship between a father and his natural child is entitled to

protection against arbitrary state action as a matter of due
process.” Caban v. Mohammed, 441 U. S. 380, 414 (empha-
sis added).

¥In the balance of that paragraph Justice Stewart noted that the rela-
tion between a father and his natural child may acquire constitutional pro-
tection if the father enters into a traditional marriage with the mother or if
“the actual relationship between father and child” is sufficient.

“The mother carries and bears the child, and in this sense her parental
relationship is clear. The validity of the father’s parental claims must be
gauged by other measures. By tradition, the primary measure has heen
the legitimate familial relationship he creates with the child by marriage
with the mother. By definition, the question before us can arise only
when no such marriage has taken place. In some circumstances the actual
relationship between father and child may suffice to ereate in the unwed
father parental interests comparable to those of the married father. Cf.
Staniey v. Ilinots, supre. But here we are concerned with the rights the
unwed father may have when his wishes and those of the mother are in
conflict, and the child’s best interests are served by a resolution in favor of
the mother. It seems to me that the absence of a legal tie with the mother
may in such circumstances appropriately place a limit on whatever sub-
stantive constitutional claims might otherwise exist by virtue of the fa-
ther’s actual relationship with the children.

Tid.
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The difference between the developed parent-child rela-
tionship that was implicated in Stanley and Caban, and the
potential relationship involved in Quilloin and this case, is
both clear and significant. When an unwed father demon-
strates a full commitment to the responsibilities of parent-
hood by “com[ing] forward to participate in the rearing of his
child,” Caban, 441 U. S., at 392, his interest in personal con-
tact with his child acquires substantial protection under the
due process clause. At that point it may be said that he
“act[s] as a father toward his children.” Id., at 389, n. 7.
But the mere existence of a biological link does not merit
equivalent constitutional protection. The actions of judges
neither create nor sever genetic bonds; moreover, by them-
_ selves those bonds have little meaning for society. “[TThe
importance of the familial relationship, to the individuals in-
volved and to the society, stems from the emotional attach-
ments that derive from the intimacy of daily association, and
from the role it plays in 'promot[ing] a way of life’ through
the instruction of children as well as from the fact of blood
relationship.” Swmith v. Organization of Foster Families for
Equality and Reform, 431 U. S. 816, 844 (1977) (quoting
Wisconsin v. Yoder, 406 U. S. 205, 231-233 (1972))."

Commentators have emphasized the constitutional importance of the
distinction between an inchoate and a fully developed relationship. See
Comment, 46 Brooklyn L. Rev. 95, 115-116 (1979} (“the unwed father’s in-
terest springs not from his biological tie with his illegitimate child, but
rather, from the relationship he has established with and the responsibility
he has shouldered for his child”); Note, 58 Neb. L. Rev. 610, 617 (1979) (“a
putative father’s failure to show a substantial interest in his child’s welfare
and to employ methods provided by state law for solidifying his parental
rights . . . will remove from him the full eonstitutional protection afforded
the parental rights of other classes of parents”); Note, 29 Emory L.J. 845,
854 (1980) (“an unwed father’s rights in his child do not spring solely from
the biologieal fact of his parentage, but rather from his willingness to admit
his paternity and express some tangible interest in the child”). See also
Poulin, Illegitimacy and Family Privacy: A Note on Maternal Cooperation
in Paternity Suits, 70 Nw. U. L. Rev. 910, 916-919 (1976} (hereinafter
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The significance of the biological connection is that it offers
the natural father an opportunity that no other male pos-
sesses to develop a relationship with his offspring. If he
grasps that opportunity and accepts some measure of respon-
sibility for the child’s future, he may enjoy the blessings of
the parent-child relationship and make uniquely valuable con-
tributions to the child’s development. See J. Goldstein, A.
Freud, and A. Solnit, Beyond the Best Interests of the Child
16-17 (1979 ed.). If he fails to do so, the Federal Constitu-
tion will not automatically compel a state to listen to his opin-
ion of where the child’s best interests lie.

In this case, we are not assessing the constitutional ade-
quacy of New York’s procedures for terminating a developed
relationship. Appellant has never had any significant custo-
* dial, personal, or financial relationship with Jessica, and he
did not seek to establish a legal tie until after she was two
years old.® We are concerned only with whether New York
has adequately protected his opportunity to form such a

Poulin); Developments in the Law, 93 Harv. L. Rev. 1156, 1275-1277
(1980); Note, 18 Duquesne L. Rev. 375, 383-384, n. 73 (1980); Note, 19 J.
Family L. 440, 460 (1980); Note, 57 Denver L.J. 671, 680-683 (1980); Note,
1979 Wash. U. L.Q. 1029, 1035; Note, 12 U. C. D. L. Rev. 412, 450, n. 218
(1979).

¥ This case happens to involve an adoption by the husband of the natural
mother, but we do not believe the natural father has any greater right to
object to such an adoption than to an adoption by two total strangers. If
anything, the balance of equities tips the opposite way in a case such as
this. In denying the putative father relief in Quilloin, we made an ob-
servation equally applicable here:
“Nor is this a case in which the propoesed adoption would place the child
with a new set of parents with whom the child had never before lived.
Rather, the result of the adoption in this case is to give full recognition to a
family unit already in existence, a result desired by all concerned, except
appellant. Whatever might be required in other situations, we cannot say
that the State was required in this situation to find anything more than
that the adoption, and denial of legitimation, were in the ‘best interests of
the child."” 434 U. 8., at 255,
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relationship.
11

The most effective protection of the putative father’s
opportunity to develop a relationship with his child is pro-
vided by the laws that authorize formal marriage and govern
its consequences. But the availability of that protection is,
of course, dependent on the will of both parents of the child.
Thus, New York has adopted a special statutory scheme to
protect the unmarried father’s interest in assuming a respon-
sible role in the future of his child. '

After this Court’s decision in Stanley, the New York Leg-
islature appointed a special commission to recommend legis-
lation that would accommodate both the interests of biologi-
. cal fathers in their children and the children’s interest in
prompt and certain adoption procedures., The commission
recommended, and the legislature enacted, a statutory adop-
tion scheme that automatically provides notice to seven cate-
gories of putative fathers who are likely to have assumed
some responsibility for the care of their natural children.” If

¥In a report explaining the purpose of the 1976 Amendments to §111-a
of the New York Domestic Relations Law, the temporary state commission
on child welfare that was responsible for drafting the legislation stated, in
part:

“The measure will dispel uncertainties by providing clear constitutional
statutory guidelines for notice to fathers of out-of-wedlock children. It
will establish a desired finality in adoption proceedings and will provide an
expeditious method for. child placement agencies of identifying those fa-
thers who are entitled to notice through the creation of a registry of such
fathers within the State Department of Social Services. Conversely, the
bill will afford to concerned fathers of out-of-wedlock children a simple
means of expressing their interest and protecting their rights to be notified
and have an opportunity to be heard. It will also obviate an existing dis-
parity of Appellate Division decisions by permitting such fathers to be peti-
tioners in paternity proceedings.

“The measure is intended to codify the minimum protections for the pu-
tative father which Stanley would require. In so doing it reflects policy
decisions to (a) codify constitutional requirements, (b} clearly establish, as
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this scheme were likely to omit many responsible fathers,
and if qualification for notice were beyond the control of an
interested putative father, it might be thought procedurally
inadequate. Yet, as all of the New York courts that re-
viewed this matter observed, the right to receive notice was
completely within appellant’s control. By mailing a postcard
to the putative father registry, he could have guaranteed
that he would receive notice of any proceedings to adopt Jes-
sica. The possibility that he may have failed to do so be-
cause of his ignorance of the law cannot be a sufficient reason
for criticizing the law itself. The New York legislature con-
cluded that a more open-ended notice requirement would
merely complicate the adoption process, create the risk of un-
_necessary controversy, and impair the desired finality of
adoption decrees. Regardless of whether we would have
done likewise if we were legislators instead of judges, we
surely cannot characterize the state’s conclusion as
arbitrary.”

Appellant argues, however, that even if the putative fa-
ther’s opportunity to establish a relationship with an illegiti-
mate child is adequately protected by the New York statu-
tory scheme in the normal case, he was nevertheless entitled
to special notice because the court and the mother knew that

early as possible in a child’s life, the rights, interests and obligations of all
parties; (c) facilitate prompt planning for the future of the child and perma-
nence of his status; and (d) through the foregoing, promote th best interest
of children.” App. to Brief for Appellant C-15.

# Nor can we deem unconstitutionally arbitrary the state courts’ conclu-
sion that appellant’s absence did not distort its analysis of Jessica’s best
interests. The adoption does not affect Jessica’s relationship with her
mother. It gives legal permanence to her relationship with her adoptive’
father, a relationship they had maintained for 21 months at the time the
adoption order was entered. Cf. J. Goldstein, A. Freud, and A. Solnit,
Before the Best Interests of the Child 39-57 {1979). Appeilant did not
have any evidence to suggest that legal confirmation of the established
relationship would be unwise; he did not even know the adoptive father,
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he had filed an affiliation proceeding in another court. But
the fact that he had elected to pursue this particular remedy
can hardly be thought to have imposed any special duty on his
adversaries.” A potential defendant who knows that the
statute of limitations is about to run, or that a potential plain-
tiff is having difficulty in serving him with process, has no
duty to give legal or factual advice to his adversary.® Nor,
as a matter of constitutional law, is a judge under a duty to
order that special notice be given to nonparties who are pre-
sumptively capable of asserting and protecting their own
rights. Since the New York statutes adequately protected
appellant’s inchoate interest in establishing a relationship
with Jessica, we find no merit in the claim that his constitu-
tional rights were offended because the family court strictly
" complied with the notice provisions of the statute.?

The Equal Protection Claim.

The concept of equal justice under law requires the State
to govern impartially. New York Transit Authority v.
Beazer, 440 U. S. 568, 687 (1979). The sovereign may not
draw distinctions between individuals based solely on differ-
ences that are irrelevant to a legitimate governmental objec-
tive. Reed v. Reed, 404 U. S. 71, 76 (1971).2 Specifically, it

B There is no suggestion in the record that appellee engaged in any
fraudulent practices that caused appellant to fail to protect his rights.

2This general presumption about our adversary system receives mild
support in this context by a general concern for protecting the mother’s
privacy. Cf. Roe v. Norton, 422 U. 8. 391 (1975), vaceting and remand-
ing 365 F. Supp. 65 (D. Conn. 1973). See Poulin 922-932; Barron, Notice
to the Unwed Father and Termination of Parental Rights, 9 Family L.Q.
527, 542 (1975).

2 As we have explained above, this is not a case in which the appellant
was deprived of any constitutionally vested interest. It is thus unlike
Mullame v. Central Hanover Trust Co., 339 U. 8. 306 (1950), in which the
petitioner had been deprived of a protected property interest without ade-
quate notice.

“In Reed, the Court considered an Idaho statute providing that in des-
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may not subject men and women to disparate treatment
when there is no substantial relation between the disparity
and an important state purpose. Ibid; Craig v. Boren, 429 l
U. S. 190, 197-199 (1976).

The legislation at issue in this case, sections 111 and 111a of
the New York Domestic Relations Law, is intended to estab-
lish procedures for adoptions. Those procedures are de-
signed to promote the best interests of the child, protect the
rights of interested third parties, and ensure promptness and
finality.* To serve those ends, the legislation guarantees to

ignating administrators of the estates of intestate decedents, “[o]f several
persons claiming and equally entitled to administer, males must be pre-
ferred to females.” The state had sought to justify the statute as a way to
. reduce the workload of probate courts by eliminating one class of contests.
Writing for a unanimous Court, THE CHIEF JUSTICE observed that in using
gender to promote that objective, the legislature had made “the very kind
of arbitrary legislative choice forbidden by the Equal Protection Clause.”
404 U. 8., at 76. The state’s articulated goal could have been completely
served by requiring a coin flip. The decision instead to choose a rule that
systematically harmed women could be explained only as the product of
habit, rather than analysis or reflection, ef. Califano v. Goldfarb, 430 U. S.
199, 222 (1977) (STEVENS, J., concurring in the judgment), or as the prod-
uct of an invidious and indefensible stereotype, cf. id., at 218. Such legis-
lative decisions are inimical to the norm of impartial government.

The mandate of impartiality also eonstrains those state actors who imple-
ment state laws. It requires them to apply the rules of law faithfully in all
cases that the rules purport to control. And where they must interpret
the rules in order to apply them, it requires their interpretations to satisfy
the same standard of neutral justification that is imposed on the lawmaker.
Thus, the Equal Proteetion Clause would have been violated in precisely
the same manner if in Reed there had-been no statute and the probate
judge had simply announced that he chose Cecil Reed over Sally Reed “be-
cause I prefer males to females.”

* Appellant does not contest the vital importance of those ends to the
people of New York. It has long been accepted that illegitimate children
whose parents never marry are “at risk” economically, medieally, emotion-
ally, and educationally. See E. Crellin, M. Pringle, P. West, Born Illegiti-
mate: Social and Educational Implications 96-112 (1971); of. T. Lash, H.
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certain people the right to veto an adoption and the right to
prior notice of any adoption proceeding. The mother of an
illegitimate child is always within that favored class, but only
certain putative fathers are included. Appellant contends
that the gender-based distinction is invidious.

As we noted above, the existence or nonexistence of a sub-
stantial relationship between parent and child is a relevant
criterion in evaluating both the rights of the parent and the
best interests of the child. In Quilloin v. Walcott, supra,
we noted that the putative father, like appellant, “hald]
never shouldered any significant responsibility with respect
to the daily supervision, education, protection, or care of the
child. Appellant does not eomplain of his exemption from
these responsibilities . . . .” 434 U. S,, at 256. We there-
_ fore found that a Georgia statute that always required a
mother’s consent to the adoption of a child born out of wed-
lock, but required the father’s consent only if he had legiti-
mated the child, did not violate the Equal Protection Clause.
Because, like the father in Quilloin, appellant has never es-
tablished a substantial relationship with his daughter, see p.
14, supra, the New York statutes at issue in this case did not
operate to deny appellant equal equal protection.

We have held that these statutes may not constitutionally
be applied in that class of cases where the mother and father
are in fact similarly situated with regard to their relationship
with the child. In Caban v. Mohammed, 441 U. S. 380
(1979), the Court held that it violated the Equal Protection
Clause to grant the mother a veto over the adoption of a four- -
year-old girl and a six-year-old boy, but not to grant a veto to
their father, who had admitted paternity and had partici-
pated in the rearing of the children. The Court made it
clear, however, that if the father had not “come forward to
participate in the rearing of his child, nothing in the Equal

Sigal, D. Dudzinski, State of the Child: New York City I, at 47 (1980).
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Protection Clause [would] preclude[] the State from with-
holding from him the privilege of vetoing the adoption of that
child.” 441 U, S., at 392.

Jessica’s parents are not like the parents involved in
Caban. Whereas appellee had a continuous custodial
responsibility for Jessica, appellant never established any
custodial, personal, or finaneial relationship with her. If one
parent has an established custodial relationship with the child
and the other parent has either abandoned ® or never estab-
lished a relationship, the Equal Protection Clause does not
prevent a state from according the two parents different
legal rights.”

The judgment of the New York Court of Appeals is

Affirmed

In Caban, the Court noted that an adoption “may proceed in the ab-
sence of consent when the parent whose consent otherwise would be re-
quired . . . has abandoned the child.” 441 U. S., at 392.

¥ Appellant also makes an equal protection argument based upon the
manner in which the statute distinguishes among classes of fathers. For
the reasons set forth in our due process discussion, supra, we conclude that
the statutory distinction is rational and that appellant’s argument is with-
out merit.
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JUSTICE JOHN PAUL S'TEVENS

June 3, 1983

Re: 81-1756 - Lehr v. Robertson

Dear Bill:

Many thanks for your letter. 1 agree with most, but
not all, of your suggestions. I would like to take them up
in reverse order because I think your paragraph 6 is the one
that is most significant,

sing the paragraph that begins on the
bottom of and runs over onto page 17 to read as

follows:

"Appellant argues, however, that even if the
putative father's opportunity-to establish a
relationship with an illegitmate child is
adequately protected by the New York statutory
scheme in the normal case, he was nevertheless
entitled to special notice because the court and
the mother knew that he had filed an affiliation
proceeding in another court. This argument '
amounts to nothing more than an indirect attack on
the notice provisions of the New York statute. Z})$h
The legitimate state interests in facilitating the
adoption of young children and having the adoption
proceeding completed expeditiously that underlie
the entire statutory scheme also justify a trial
judge's determination to reguire all interested
parties to adhere precisely to the procedural E}/h’
requirements of the statute. The Constitution
does not require either a trial judge or a
litigant to give special notice to nonparties who
are presumptively capable of asserting and
protecting their own rights.*/ Since the New York
statutes adequately protected appellant's inchoate
interest in establishing a relationship with
Jessica, we f£find no merit in the claim that his
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;constltutlonal rights were offended because the
family court strictly complied with the notice
provisions of the statute.

"* /It is a generally accepted feature of our
adversary system that a potential defendant who
knows that the statute of limitations is about to
run has no duty to give the plaintiff advice.
There is no suggestion in the record that appellee
engaged in fraudulent practlces that 1led appellant
not to protect his rights.”

I agree that we cd&d

I agree with the change footnote 20 that you suggest

in paragraph 4.

propose revising the second and third sentences on
page to read this way:
—_

"In some we have been concerned with the
rights of the children, see &.g9., Trimble v,
Gordon, 430 U.S. 762 (1977); Jimenez v.
Weinberger, 417 U.S. 628 (1974); Weber v. BAetna
Casualty, 406 U.S. 164 (1972). 1In this‘'case,
however, it is a parent who claims that the state
has improperly deprived him of a protected
interest in liberty."

Your vote is more important to me than a quotation from
a law review article, but I must confess that I am curious
to know what it is about the quotation from Hafen in
footnote 13 that makes you uncomfortable. I know the
articleag a whole exhibits a bias in favor of the formal
family, but I do not believe that bias is any stronger than
the stance the Court has taken in several opinions. I
really think all of us would agree with each of the
statements tha¥ Hafen make€s 1h what I have quoted. Having C?{
said all this, I repeat, I would rather have your vote than
Mr. Hafen's quotation but wonder how strongly you feel about
it.
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:Finally, I am not sure that your criticism of my
formulation of the question at the outset of the opinion is

completely valid. I think appellant's argument does rest on
~a claim that al]l unmarried fathérs have a constitutional

right to notice and a hearing. ave not, however, stated
the question presented gquite that broadly. I have limited
it to cases in which the unmarried father has had two years
in which to establish such a relationship but has not done
so. Moreover, although you may be correct that the phrasing

* of the question at the outset of the opinion is somewhat

broad, our holding is limited to the situation in which the
statutory schem O€s protec e father's opportunity to
obtain advance notice. As you know, he could have protected
that opportunity in several ways, such as having his name on
the birth certificate, marrying the mother, or perhaps
persuading her to identify him as the father in a written
sworn statement. What this boils down to, I suppose, is
that if other members of the Court do not share your
concern, I would prefer to leave the statement of the
question as it is unless you feel gquite strongly about it.

Respectfully,

Justice Brennan

Copies to the Conference
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Washington, B. €. 20543

CHAMBERS OF
JUSTICE Wn. J. BRENNAN, JR.

June?, 1983

No. 81-1756 Lehr v. Robertson

Dear John:

Having given the matter some thought, I expect to
join your opinion in this case. I have several concerns,
however, about the due process portion of the opinion. I
hope you will bear with me as I go through them,

ight you consider reformulating your statement
vestio resented? The question you pose is not
n the c?se, trice appellant does not go so far as
*aIl unmarried fathers have a constitutional
right to notice and a hearing. Here is my suggestion:

"The question presented is whether the Constitution
requires a State to delay the adoption of a two-year-
0ld child in order to provide notice and an opportu-
nity to be heard to the child's natural father, when
the father has neither established any formal or in-
formal relationship with the child nor availed him-
self of a state procedure that would have assured he
had notice and an opportunity to be heard. The ap-
pellant, Jonathan Lehr, claims that his right to no-
tice and a hearing is protected by ..."

' 2. In Stnote 13,)I would feel more comfortable
(}£:;A’&‘ if you were to iming the long quotation from the

3. In the full paragraph(gn baée 10,° 1 am con-
cerned by your description and u imble v. Gordon,
etc. First of all, I think those cases proscribe more

9‘5 than only "punishment" of children born out of wedlock.
More importantly, I am not certain that children born out

of wedlock have no interest in a relationship with their
Aﬁéﬂ//‘ " natural fathers. The child_is not before us in this case

except insofar as she iEﬂFEE%E§Eﬁ¥EH“B§'F€r mother and

adoptive father. I would be satisfied if you eliminated

or reformulated the two sentences of text and the cita-
tion string in the middle of this paragraph.

A
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4., In footnote 20, should we not say "appellant
did not proffer any evidence" instead of "appellant did
not have any evidence"?

5. I am not certain what footnote 23 adds to the
discussion in part I of this section, and the analogy
between liberty interests and "vested" property interests
seems sure to cause trouble. I would rather this foot-
note were omitted. '

6. I confess that I do not have a fully developed
theory of the rights of unmarried fathers, but the ques-
tion of timing figured in my analysis of this case and of
the Christian Homes case before we remanded it. I think
the State's interest in requiring a natural father—--one
who does not have a substantial existing relationship
with his child~~to follow specific, designated procedures
to protect his rights is closely tied to the State's in-
terests in having young children adopteg,at/an early. age
and in having the adoption proceedings completed in °
"child time"~--that is to say quickly. Due process per-
mits measures to further these goals, including the
State's refusal to consider at an advanced stage in the
adoption ad hoc steps a father in this category may have
taken outside of the approved procedure, even if the fa-
ther's actions seem roughly equivalent to what the State
requires,

I think this is as strong a reason (or strongér)
for finding no due process violation in the circumstances
of this case than the lack of duty to help an adversary.
Would you consider incorporating something along these
lines into your discussion in part II?

Sincerely,
™
e

Justice Stevens

Copies to the Conference
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a: - «u wvotnote 13 of the opinion. As I read Justice Stevens'
response, he did not agree to remove the quotation but said that he
would do so if it were necessary to obtain Justice Brennan's vote.
You may know something about this through discussions with Justice

Stevens that I do not. I do not think, however, that removal of

CJ//khis gquotation is critical.

..‘_________-———-—-_‘-—-—4
Of more importance is Justice Stevens's statement of the

guestion presented. It is ambiguous and could be read as stating
that the issue is whether Lehr had a constitutional right to any
notice, not whether the notice that Lehr received was sufficient on
the facts of this case. While the ambiguity may be cleared up later
in the opinion, it seems to me that Justice Brennan's formulation of
he issue presented is the better one.”EE;;I;;_EE;;;;;—:;;ponded to

Justice Brennan's suggestion by saying that unless other members of



the Court shared Justice Brennan's concerns he would prefer to leave

2.

the opening paragraph as it now stands. If you agree with me, you
might write a note saying that you now join the entire opinion but

agree with Justice Brennan's proposed formulation of the question

presented.
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Dear John:

I shall await the

Justice Stevens

cc: The Conference

forthcoming dissent in this case.

Sincerely,

1983
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No. 81-1756 Lehr wv. Robertson

Dear John:

Please join me in your opinion when you make the
changes indicated in your letter of June 3. I remain
somewhat uneasy with the opinion's first sentence on the
ground you note--the question is a good deal broader than
any of the answers we give. May I try one more
suggestion? '

"The guestion presented is whether New York has
sufficiently protected an unmarried father's inchoate
relationship with a child whom he has never supported
and rarely seen in the two years since her birth. The
appellant, Jonathan Lehr, claims that the Due Process
~and Equal Protection Clauses of the Fourteenth Amend-
ment, as interpreted in Stanley and Caban, give him an
absolute right to notice and an opportunity to be
heard before the child may be adopted. We disagree."

I do not insist on my version at all. My only concern is
that this opinion not be read to dispose of substantive
arguments such as those made by the father in Kirkpatrick

v. Christian Homes. As for the Hafen quote, I withdraw
my objection.

Sincerely,

b ]

S

WIB, Jr.

Justice Stevens

Copies to the Conference
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B1-1756 Lehr wv. Robertson

Dear John:

In view of changes you have made, and - as I understand
it - propose to make in response to Bill Brennan, I now join
your entire opinion.

I agree with Bill that the long gquotation from the
Hafen article in fn. 13 is best eliminated. 1 alsc prefer
Bill's formulation of the question presented, though my join
is not contingent on vour adopting it.

Sincerely,

Justice Steveng

Copies to the Conference
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Dear John:

Please join me in your opinion when you make the
changes indicated in your letter of June 3. I remain
somewhat uneasy- with the opinion's first sentence on the
ground you note--the question is a good deal broader than
any of the answers we give., May I try one more
suggestion?

"The question presented is whether New York has
sufficiently protected an unmarried father's inchoate
relationship with a child whom he has never supported
and rarely seen in the two years since her birth. The
appellant, Jonathan Lehr, claims that the Due Process
and Equal Protection Clauses of the Fourteenth Amend-

ment, as interpreted in Stanley and Caban, give him an -

absolute right to notice and an opportunity to be
heard before the child may be adopted. We disagree.’

I do not insist on my version at all. My only concern is
that this opinion not be read to dispose of substantive
arguments such as those made by the father in Kirkpatrick

v. Christian Homeg, As for the Hafen quote, I withdraw
my objection.

Sincerely,

Justice Stevens g J M{l(&_
Copies to the Conference - f‘

&
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Suyreme Qourt of the Ynited States
‘ﬁfas[qﬁtghm, A. 4. 20543

CHAMBERS OF
JUSTICE WILLIAM H. REHNQUIST

June 10, 1983

Re: No. 81-1756 Lehr v. Robertson

Dear John:
Please join me.

Sincerely,

) Y g

Justice Stevens

cc: The Conference

S
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Supreme Qenrt of the Hiited States
Washington, B. . 20543

CHAMBERS OF

_ THE CHIEF JUSTICE

‘June 14, 1983
Re: No. 81-1756, Lehr v. Robertson

Dear John:
As of now show me joining in the Jjudgment.
(I am allergic to some of these psychiatrists!)

R%gards,

Justice Stevens

Copiés to the Conference



Supreme Conrt of the Ynited States

Waslington, D. 4. 205%3 - -

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

June 20, 1983

Re: ©No. 81-1756-Lehr v. Robertson

Dear Byron:
Please join me in your dissent.

Sincerely,

7 m.

T.M.

Justice White

cc: The Conference
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Snpreme Qourt of the Vnited States
Waslington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A, BLACKMUN

Re: No. 81-1756 — Lehr v. Robertson

Dear Byron:
Please join me in your dissent.

Sincerely,

oo

AN

Justice White

cc: The Conference

June 2

r

1983
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ark 06/04/83

To: Mr. Justice Powell

From: Rives ‘ -

Re: No. 81-1756, Lehr v. Robertson

I agree that Justice Stevens' proposed changes seem
helpful and g%?é agree that Part I is unnecessary, but can be lived
with., I would make only two points. You noted on Justice Brennan's

e
letter to Justice Stevens (dated June 6--you've marked it June 3)
that "JPS agreed" to eliminate the long quotation from the Hafen
article in footnote 13 of the opinion. As I read Justice Stevens'
response, he did not agree to remove the quotation but said that he
would 4o so if it were necessary to obtain Justice Brennan's vote.

You may know something about this through discussions with Justice

Stevens that I do not. I do not think, however, that removal of

({{:khis guotation is critical.

T T
Of more importance is Justice Stevens's statement of the

question presented. It is ambiguous and could be read as stating
that the issue is whether Lehr had a constitutional right to any
notice, not whether the notice that Lehr received was sufficient on
the facts of this case. While the ambigquity may be cleared up later

in the opinion, it seems to me that Justice Brennan's formulation of

—_— ™
he issue presented is the better one. Justice Stevens responded to

Justice Brennan's suggestion by saying that unless other members of



