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1. SUMMARY: Appellani/;;igés two issues not
resolved in Quilloin v,

Walcott? No. 76-6372 (decided

January 10, 1978). The first is whethér a father of an
illegitimate child.is denied due process when a state court ggb
orders adoption of the child by another without finding

‘ that the father is unfit, The second is whether the N.Y.

statute violates the equal protection clause, either

Dbog.a,a. See  back. q
ovmg,
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because it treats unwed fathers differently from previously

2.

married fathers or because it treats unwed mothers
differently from unwed fathers.
2, FACTS: Appellant is the father of two
illegitimate children, age 5 and 7. Appellees are the
mother of the children and Efﬁ_ﬁgﬂ~535999d (the stepfather
of the children}. Appellant and the mother never were
married but lived together for 5 years, from 1968 to 1973.
At that time appellant was married to, but separated from,ZZLAwL<=
another woman, with whom he had had two children. While

living together, appellant and the mother had the two ¥%’7ﬁ4pﬁé%f/

children and r%iEEE,EEEE‘EEEEEhEI' It appears that EEEE
parents contributed to the children's support.

The mQEEEE»EsEE;EEEEE&EEE“ESNTEEEX,ESf new .
husband; she took the children with her. Appellant

-~ N e

continued to visit his children regularly. 1In late 1974 or
early 1975, the mother took the children to Puerto Rico to
~live with the maternal grandmother. Appellant was allowed
visitation rights in Puerto Rico. After one of his visits,
he spirited fhe children away and céggggzggf:;;;;\/,
whereabouts in New York. After finding the children, the
mother was awarded temporary custody of them. Recently,
appellant obtained a divorce from his first wife and
remarried.

New York law gives equal rights to each parent in

custody proceedings. That is, neither the mother nor the

father is presumed to be more fit to have custody of
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children when there is a'dispute over custody. In

constrast, New York's adoption law gives either parent of a

e

child born in wedlock the right to veto adoption by a third

party and gives an unwed mother the same veto power, while
it denies the same right to an unwed father like
appellant. N.Y. Domestic Relations Law § 111 (2), (3).
When the stepfather sought to adopt the children,
appellant objecﬁed. He contended that the children could
not be adogted——whichlwould take away all his rights as

their natural father--without a finding that he was unfit.

Stanley v. Tllinois, 405 U.5., 645, He also contended that

the N.Y. statute denied him equal protection beceause it
withholds from him the veto power which is available to
unwed mothers and previously married fathers. The former
is an impermissible classification on the basis of gender;
the latter is an irrational classification when applied to
fathers who had and continue to have a cloée and
substantial relationship with their children.

The surrogate's court did not discuss these
points, It remarked that although appellant did not have
the right to withhold consent to the'adoption, his
opposition to the adoption would be heard. The court noted
that "[a] putative father opposing such an adoption without
the consent of the natural mother has himself no prospect
of adopting the child" when the mother has custody. [I am
not sure I understand this remark. The mother had only

temporary custody, and appellant contends in his J.S. that
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he was. seeking permanent custody of the child at the same

4.

" time that the stepfather's adoption petn was filed. J.S.
21. I am not sure, therefore, why the court said appellant
would have no prospect of adopting his own children, or why
the court made the fact of temporary custody in the mother
determinative if permanent custody proceedings in fact were
pending.]

| The court then explained that the reason fpr
allowing the father to be heard is "not to determine the
degree of his continued interest in the child but ratﬁer to
determine the best interests of the child. Any evidence
the putative father may offer concerning the solidity of
the marriage and the concern and treatment of the child in
the new fémily‘is particularly relevant." The court then
found that there was no evidence that appellees wouid not
take good care of the children or that there was anything
wrong with_the mother's new marriage. The court
concluded: "Nothing therefore justifies a denial of the
[adoption] petition other than that the putative fathef
professes that he loves the children and fervently desires

that they continue to bear his name. This is not enough

however sincerely motivated.” | //////
The App. Div. affirmed, citing Matter of 4:,

Malpica-Orsini, 36 N.Y.2d 568, appeél dismissed sub nom.
W

Orsini v. Blasi, 423 U.S. 1042, 1In that case the N.Y.

courts upheld the N.Y. statute against an almost identical

challenge. The N.Y. Ct. App. dismissed appellant's appeal
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for want of a substantial constitutional question, citing

5.

Orsini. After Quilloin was decided, appellant twice sought

reargument, unsuccessfully.

3. CONTENTIONS: (1) The law violates the due

—

process clause by allowing adoption of a child by a third
—_—

party without a finding that the natural father is unfit,

contrary to Stanley v. Illinois, supra. (2) The law

violates t qual protection clause in two respects: (a}
by giving previously married féthers a veto right but
denying it to an unwed father whose connection with the.
children is substantial and always has been; (b) by giving
the unwed mother of the children a veto power but denying
it to the unwed father. The latter is a classification
based on nothing but gender.

In making his equal protection contention, petr
mentions that the N.Y. law on custody (N.Y. Domestic

Relations Law § 70) gives equal rights toc both parents. It

_provides that "there shall be no prima facie right to the

custody of the child in either parent, but the court shall
determine solely what is for the best interest of the child
. « '+« " (And appellant says that this provision applies
to children born out of wedlock.) Thus, according to
appellant, "there was a distinct possibility that appellant

may have been awarded legal custody in the children's best

interest if the custody proceedings which began before and

pended throughout the adoption proceedings, had instead

gone to conclusion on the merits."™ J.S5. 21. Appellant
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does not provide any further explanation of the asserted

6.

pendency of cﬁstody proceedings.

Appellees claim that this case does not presént a
substantial federal question in view of the dismissal of
the appeal in Orsini. They also stéte their version of the
facts, which consist mainly of disparagement of appellant
(claiming that he beat the mother and drank_too much while
they were living together), his relationship with fhe
children, and his contribution to their support while
living with the mother; and asserting that he did not
protest or demand the return of the children when the newly
constituted family went to Puerto Rico. Appellees provide
no citations to the record in their motion to dismiss the
appeal, so it is impossible to tell whether these
assertions are founded. The assertions in any event are
not related to appellaﬁt's contentions but are offered in
support of appellees' conclusion that "[ilf it were
necessary . . . for the Surrogate to find [appellant] to be
unfit for custody of the children . . . , the record of
hearing would amply suéport the finding." Motion to
Dismiss 9. |

4, DISCUSSION: It is hard to recommend what to

do with this appeal-becauii/zhe Court's precedents go in
opposite directions. The DFWSFQ in Orsini points in the
direction of similar action here; the QEEEE*EEE,XEEEEEllY /
indistinguishable. The same N.Y. law is at issue, and the

T T ) -
facts--while different--do not seem to be distinguishable
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as a constitutional matter. Appellant contends that the
relationship between the father and child in Orsini was not
as substantial as the relationship here, but the pool memo
in Orsini seems to belie that contention. The indicia of 72L¢&>/
closeness or substantiality of the relationship differ in .,
thé two cases, but it does not look like the Court's ‘
assessment of the strength of the parent/child relatiogégigr/ﬂ‘44a4a
was what led to the DFWSFQ.

Pointing in the other direction is Quilloin.
There the substantiality of the relationship was considered
material. The father(in Quilloin hardly had attempted to
preserve his relationship with his child and seemed to be
doing no more than attempting to block an adoption that
wouldhbe géod fbr the child. Here, on the other hand,
apggiiant not only had éhared custody and support of the
childre;_;;;/;;;;;;Iv;;;;;Tf;;:_;;;ﬁleft by the mother,
continuously visited éhe children, and--according to the

J.S.~~was attempting to obtain legal custody of the

children when the stepfather's adoption petn was filed.

(It certainly would be helpful if appellant had provided
some support for this assertion.) In short, this sounds
like exactly the kind of case about which the.Quilloin
Court was conce;hed, where tﬁere would not be a significant
difference between the unwed father and the divorced
father.

In addition, this Sfff_ffifﬁf,fgf,gffffflgﬁfEd

equal protection issue that was left open (because it had
M /
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not been raised) in Quilloin. It hardly seems to satisfy

the requirement of equal protection to give the mother a

veto but not the father, If appellant and his new wife had

———

been the ones who had temporary custody of the children,

and the new wife had sought to adopt the children, the
naﬁural mother would have been able to veto the adoption.
(It was: noted in the pool memo in Orsini, however, that it
would not be in the child's best interests for botﬁ parents
to have this veto power, which could forever prevent the
child from having a normal family relationship. But this

is a policy question with which the legislature would have
© 2 ok o "

to deal if this Court struck down the gender-based
)

discrfmination——whether to disallow a veto for either.

parent.) - o . . »

In sum, I think the equal protection question is

e — e

s3EE539EiEi_if_fffﬁﬁff_iffﬁffffffs‘ Appellant's due
process argﬁment is less persuasive because this factual .
situation is different from Stanlgy, where the State was
trying to take children away from an unwed father, after
the. mother died, without-proving that the father was
unfit. Reguiring a showing of the father's unfitness in
that context is more compelling than requirihg a showing of
the father's unfitness when the mother's new husband wants
to adopt the child. The issue of unfitness would seem to
be more relevant when the faﬁher seeks custody of the child
than when he seeks to prevent an adoption.

There is a response.

Bregstein Opns in petn
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To: Justice Powell CZ AWI WWW
Re: C(Caban v. Mohammed--No. 77-6431 {App. from
N.Y.Ct.App.) (order) _fe M‘MA“"‘Q

This case presents the question left open by the

Court's decision last Term in Quilloin v. Walcott, U.S. , 46

U.S.L.W. 4055 (January 10, 1978): To what extent must an unwed

father participate in the raising of his children in order to
R

gain a - .- say concerning the adoption of the
children equal to that of the mother? The appellant (Abdiel)
and appellee (Maria) lived together as husband and wife from

1968 to 1973, when Maria left Abdiel to take up residence with




Kazim Mohammed (alsd an appellee here). During their time
together, Abdiel and Maria gave birth.to two children born out
of wedlock: David, born in 1969, and Denise, born in 1971.

The record is in turmoil concerning the circumstances of Abdiel
and Maria's life together. It is uncontested, however, that
Abdiel lived together with the children and Maria until
December of 1973 and that Abdiel's name appears as the father
on each of the children's birth certificates. During this
time, Abdiel apparently held himself out as the father of David
and Denise, although he never acted to acknowledge as much
legally. Moreover, the Surrogate (acting as the finder of
fact) found that both Abdiel and Maria contributed to the
support of the children while they were living together.

Soon after Maria left Abdiel, she married Kazim, with
whom she and the children lived. During this time, David and
Denise would visit Maria's mother periodically; as Abdiel lived
just below the mother, he saw the children regularly. In
September of 1974, the Mchammeds sent the two children to
Puerto Rico with their grandmother. Thirteen months later,
Abdiel went to Puerto Rico, "snatched" the children from the
grandmother, and took them back to live with him in New York.
Maria then obtained temporary custody under a court order and
Maria and Kazim filed a petition for to adopt the two children.
Abdiel and his new wife cross petitioned for adoption.

After an evidentiary hearing, the Surrogate granted

Maria and and Kazim's adoption petition and denied Abdiel's



cross petition. The court noted that under New York law,
"[a]llthough a putative father's consent to...an adoption is not
a legal necessity, he is entitled to an opportunity to be heard
in opposition to the proposed stepfather adoption." At the
same time, -"[a] putative father...without the consent of the
natural mother, has himself no prospect of adopting the child."
The court went on to review in summary fashion the nature of
the Cabans' household when they were living together, the
nature of the Mohammed's family life, and Abdiel's present
status as a parent. Drawing upon all these factors, the
Surrogate concluded that it was in the best interests of the
children for them to be adopted by Kazim. In orders, the
Appellate Division and the New York Court of Appeals affirmed
the Surrogﬁte's ruling.
I, THIS COURT'S DECISIONS
There are two decisions of this Court that pertain

directly to the resolution of the case at bar: Stanley v.

Illinois, 405 U.S. 645 (1972); and Quilloin v. Walcott, __u.s.

, 46 U.S.L.W., 4055 (January 10, 1978).

A. Stanley v. Illinois

In Stanley three children born out of wedlock became
wards of the State of Illinois when their mother died. The
children had lived intermittently with the father since their
birth. The father challenged the State's authority to take his
children from him without first holding a hearing to determine

his fitness to be a parent; such a hearing would be afforded
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married, surviving spouses and unmarried mothers under Illinois
law.
The Court upheld the father's right to a _fitness
W

hearing on two grounds. PFirst, the Court opined that a
JUERERNSE. 3

o SR

father's parental interest was so substantial and fundamental

that it deserved the protection of the due process clause. In
this case, the protection took the form of notice and a hearing
to determine the father's fitness as a parent before depriving
him of the right to raise his children.

Second, the Court in Stanley ruled that the father's

right to egqual protection of the laws had been denied because

married parents and unmarried mothers were given a fitness
hearing, whereas unmarried fathers such as Stanley were denied
such a hearing. The Court did not discuss whether it was
subjecting the Illinois statute to "strict scrutiny" or to some
less rigorous form of equal protection analysis.

Chief Justice Burger dissented in Stanley. Beyond
objecting to the procedural posture of the case, he argued that
there were valid reasons for distinguishing between an unwed
father and other biological parents. Unlike a married father,
an unmarried father has not formally undertaken to care for the
children. Unlike the unmarried mother, the unmarried father is
not easily identifiable. Moreover, the Chief Justice opined
that "[clenturies of human experience"...suggest that unwed
mothers of illegitimate children are generally more dependable

protectors of their children than are unwed fathers." 405 U.S.

X b



B. Quilloin v. Walcott

Quilloin involved a Georgia statute essentially the
ee— B e i S

same as the New York statute at issue in the case at hand; one

important difference is tHat under the Georgia statute an unwed

-~ e —

father could petition in the courts to be declared the legal
W

father of the child, and thereby gain the same right to give
————

consent to an adoption that the mother enjoyed.® The father

and mother of the child whose adoption was at isswe in Quilloin

never had lived together as husband and wife; neither had the
child lived with the father for any length of time. Rather,
the father's sole contact with the child had been occasional
visits and the giving of a few gifts. When the mother
remarried, she gave her permission for her new husband toladopt
the child as his own. The natural father objected and, for the
first time, filed a petition for legitimation. After a hearing
on the adoption petition and the cross petition for
legitimation, the Georgia court found it to be in the child's
best interests that he be adopted by the stepfather and that
the natural father be given no ﬁisiting rights.

On appeal, this Court affirmed, finding nothing in the
Georgia statute violating the equal protection or due process
clauses. Although the Court noted that under some
gircumstances the due process clause would forbid a State's
attempt "to force the breaiup of a natural family over <% the

objections of the parents and their children," 46 U.S.L.W. at

*/ Since the adoption of the Caban children, New York law
Has been amended to provide for a similar filiation proceeding.



=

the

4058, it found that in Quilloinhunwed father did not at any

time have or seek actual or legal custody of his child. The

Court concluded that "{wlhatever might be required in other
situations, we cannot say that the State was required in this
situation to find anything more than that the adoption, and
denial of legitimation, was in the '""best interests of the
child.!" 1d.

The Court found the father's equal protection claim to
be similarly without substance. The Court noted thai the
question of discrimination on the basis of sex had not been

raised below and therefore was not properly before it on
r\-—“'—"—\/v

.appeal. The Court found ample grounds to distinguish the

father in Quilloin from a divorced father (who under Georgia
law would have veto power over an adoption): An unwed father
at no time had legal custody of or responsibility for the
child; a divorced father had such custody and responsibility at
least for the duration of the marriage.
There was no dissent in Quilloin.
1 IT. DISCUSSION

A. Due Process
There are two very different due process claims that
become muddled in this case: procedural due process and
substantive due process. The formér is the only form of due
process addressed in Stanle§% Thus, the Court's ruling in that

case was that Stanley was entitled to notice and a hearing

before his children could be taken away. In Quilloin, on the



other hand, the Court noted that there was no claim of a

. procedural deficiency in the way Georgia had proceeded with the
adoption. As in the case at bar, the father in Quilloin had
been given adequate notice énd had been given a full
opportunity to appear and participate in the adoption
proceedings. Indeed, in both Quillecin and here the natural
father did participate in the proceedings.

////ﬁﬁﬂp The only due process question presented here,

%iﬁszfgi; allow the State to take a child away from an unwed father

merely because the courts have determined that adoption by

et

hLJ}J yﬂybtherefore, is one of substance: 1Is it fundamentally unfair to

another is in the child's best interests? As with all
substantive due process gquestions, this calls upon the decision-

maker to look to his own sensibilities concerning fairness;

. perhaps this is why I am so uncomfortable saying that anything lj/yf/

violates substantive due process.

Because Quilloin was a substantive due process case,

the starting place heré must be tﬁE“?;;EI?E"SEEEESH‘Ehere. In
Quilloin the Court was careful to note that in some cases the
due process Elause would prohibit the State from interfering
with parental relations. At the same time, however, the Court
found that the clause did not prohibit the Georgia courts in
Quilloin from grahting adoption, as the father had not had a
close relation with his children. In the case at hand, the

appellant argues that he comes within the Quilloin exception,

sever. _
because he lived with the two children foJ;Fqﬁéuggérs as their
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father and has displayed consistent interest in their well-
being.
If the Court wishes to fashion a due process rule that

looks to the extent of a father's contact with his children /v¢ #g
' 7

—

born cut of wedlock, it will be difficult to do so in this , ! 7,
case. As you can see from the briefs and oral arguments, the
Surrogate did not resolve many of the factual disputes

concerning the extent of Abdiel's participation in the raising

of the two children. Such important guestions as the extent of
financial support he provided the children and the extent to

which he helped to discipline and teach the children remain,

therefore, in sharp dispute. Thus, unless the Court wishes to

Pjg{;/adopt a per se rule that unwed fathers who have lived with

v

their children for some substantial period of time are entitled
to veto the adoption of their children by others, the Court
will have difficulties with this record. (The usual devices of
dismissing as improvidently granted and remanding for
reconsideration in light of Quilloin are unavailable here:

This is an appeal, and according to the jurisdictional
statement the appellant presented Quilloin to the New York
Court of Appeals on the second petition for rehearing.)

On the other hand, the Court could rule that the due

process clause does not prohibit a State from allowing adoption
- e e e e

——

over the objection of the unwed father, irrespective of the
e ——— T T e e

father's closeness to his children. 1In choosing which path to

follow, I suggest the following considerations. First, to



® ®

eliminate all overtones of edual protection analysis, the

. gquestion should be considered as if the State had passed a law
allowing adoption of any child (without regard to the
circumstances of his birth or parentage) by another upon a
finding qhat such an adoption would be in the child's best
interesté; Second, uniike the situation in Stanley, here the
competition is betweén two natural parents--if either is
allowed to adopt, then the child will be with a biological
parent. It may be that the State is entitled to more leeway if
it is preserving some remnant of the original natural family.
Third, even if it is unfair to allow adoption over the
protestations of the natural father, the State must be allowed
some leeway to infer a waiver of the right to protest. Thus,

———
if the father cannot be found or has abused the child, the

. State must be allowed to ignore the father's lack of consent.
Finally, the Court must bear in mind the great difference
between adoption and custody. Under the latter, the custodian

—————————— -
is given primary responsibility for the child, but the other
parent typically is given some parental rights and duties--such
as visitation and support. Under the former, as I understand

it, the non-adopting parent is cut off entirely from his child--

a drastic remedy.
et ™ s gl .

As you can see, the considerations I believe pertinent

Vi

—~—

}t‘/lto the question do not all point in one direction. In fact, I

fﬁ;::;»« believe that my first two points support the fairness of

allowing adoption over parental objection, whereas the second



o ®
10.

two points indicate that such adoption would be unfair.

My own prejudice would be to allow the State

—————

substantial room to do what it perceives to be best for the %P&L/

child, even if it means cutting off some parents from their

children. Often parents who have separated already have
problems that too easily are passed on to the children.
Children who have suffered the trauma of a broken home will
need thé security that may only come with being finally placed
in a single home with a single set of parents. Furthermore, I
fear it is too often that bitter parents use their children as
the battleground tkoage war against their former spouse or

lover. 1In sum, then, I would rule that the due process clause

does not require that parents be given the right to veto
""-—————M___‘_____\_____‘________

adoption of their children, at least where the adopting person
e T

is a natural parent or the spouse of a natural parent.
B. Equal Protection

There are at least two quite different equal
h—-.__,‘____—,___-___-_-

protection arguments lurking in this case(:}On the one hand,
h sYatute

the appellant claims that the New YorkAimproperly is

distinguish@sg between unmarried men and unmarried women--~that
is, that there is present here an unconstitutional gender based
distinction. (You should note that the Court expl%citly stated
in Quilloin that the gender-discrimination claim Qas not
properly before it.) On the other hané:gihe appellant is
claiming that New York improperly is distinguishing between

married and unmarried men. Although the Court has been none
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too explicit concerning the equal protection standard it has
applied in cases such as Stanley and Quilloin, it seems most

reasonable that strict scrutiny is called for, as parental

— S,

rights are fundamental constitutional rights. If this is true,
S
it would make little difference whether one analyzed this as a
gender distinction or a married/unmarried distinction.
The initial question confronting the Court is whether
the New York law of adoption treats unmarried fathers

differently from married fathers and unmarried mothers. §111

of the New York Domestic Relations Law provides that consent to

—

an adoption is required: (1) of the parents or surviving
--_--_d--——-:-——-..____/

parent of a c¢hild born in wedlock; and (2) of the mother of a

child born out of wedlock. §111 also provides that the

requirement of consent shall be excused if the parent has
e o R

abandoned the child to be adopted, if a guardian has been
R e e N e N

appointed for the child, if the parent is incarcerated, or if

the parent otherwise is found to be unfit (e.g., has been

adjudged to be a drunkard). Thus, the unwed father is the only

parent who does not have at least a prima facie right to block

e .

The appellee argues that, the appearance of %b4'§111
to the contrary notwithstanding, unwed fathers have the same
parental rights in New York as any other parent. Thus,
appellee points out that, even if consent is given, the "best
interests of the child" is determinative of whether anyone can

adopt a child. Moreover, appellee argues that consent 1is
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excused for virtually any sort of misdeed of a parent, and so
the consent requirement of §111 is merely a "paper tiger."

I find it difficult to accept appellee's arguments

R S

with respect to the effect of §111. Although an adoption must
be in "the best interests of the child" irrespective of

objections from parents, unwed fathers nonetheless have fewer
—_— e — T —

ri?Effﬁfffﬂ_ffﬂﬁfﬁffkﬁiffﬂfs' Thus, even if the best interests
of the child faver adoption, a married mother and father and an
unmarried mother all may block the adoption by mere objection,
provided they are not disqualified from giving consent under
§111. The unmarried father, however, has no such prerogative,
and therefore is more vulnerable to the termination of his
parental rights than are other parents. Put another way, jﬂﬂ;
parents save the unmarried father have the prima facie right to

h_‘*_"MW

block adoption of their children without showing that the
W’WW

adoption is contrary to the best interests of the child.

Moreover, I doubt that this Court can accept

appellee's claim that "experience of the courts at adoption
hearings establishes that the 'dispensing conditions' are
invariably present.”" In the fifst place, appellee merely
asserts that this is so without referring to any authority. 1In
Fhe absence of any authority indicating to the contrary, this
Court must assume that the New York statute means what it says.
Furthermdre, the appellant refers to a case in which the New
York courts have found that a married father's refusal to

consent is an absolute bar to adoption, even though the



13.

father's relationship with his child was less than exemplary.

See_Matter of Corey.ih, 45 N.Y.2d 383 (1978).

Finally, the Surrogate in the case at bar plainly

perceived the rights of Abdiel to be guite different from thoseLi&tJ

———

o

of Maria. Thus, although each was petitioning for adoption,
—

the court noted that adoption by Abdiel was out of the
question, as Maria had not given her consent. At the same
time, however, the court said that Abdiel's consent was not
needed and that his participation in the adoption proceedings
pertained only to whether the adoption by the stepfather would
be in the children's best interests. I conclude, therefore,
that unmarried fathers are treated substantially differently

W
from married fathers and from unmarried mothers under the New

e
York law of adoption.

If there is a real difference in New York between the
rights of unmarried fathers and other parents concerning
adoption of their children, I find it difficult to justify such

a difference. The New York Court of Appeals in Matter of

Malpica-Orsini, 36 N.Y.2d 568 (1975) attempted to justify §111

on two grounds: First, the court argued that it would be
expensive and burdensome to attempt to locate unwed fathers in
order to ask their permission to order adoption; second, the
court suggested that unwed fathers, if given a veto power over
adoption of their children, would use their new power to extort
concessions from the mother. A further possible justification

is found in Chief Justice Burger's dissent in Stanley:
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c

p——

14,

Traditionally unwed mothers have been closer to their children
than have unwed fathers.

If ffﬁpd none of these justifications to be adequate.
Thus, as I have noted, even if the State constitutionally must
provide some protectioﬁ for the interests of the unwed father,
I can see no constitutional prohibition on the State's
providing that consent shall be deemed waived if the father
cannot be found. Moreover, I cannot see why unwed fathers are
any more likely than are unwed mothers to use a veto power for
improper ends. Finally, as the Court in Stanley ruled, even if
generally unwed mothers are more interested in the well-being
of their offspring, the State is not justified in adopting a
conclusive presumption to that effect. Since under Stanley
some hearing probably must be held invany event, I see no
reason why the State cannot inquire on a case-by-case basis

B e e I e I e S R I i )

into the extent of the father's interest in the child, Thus, I
W

would conclude that the New York statute violates equal

protection, as it treats unwed fathers substantially

¢

differently from all other parents for no good reason.

The question remains what remedy should be ordered.
If I am correét in my analysis, then the case must be remanded
for reconsideration by the Surrogate, as Abdiel was not given

an even chance at adopting his children. I am not certain,

e e e N ey
however, that the Court must (or should) order that unwed
%W\——“’—M
fathers be given a veto power similar to that now afforded
e i T i = PR

unwed mothers and married parents. Thus, if the only

i IL A
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constitutional problem with the New York statute is the

difference in its treatment, the difficulty may be eliminated

by striking down the veto power given any parent. As you can

tell, I would prefer such a remedy, as I believe that the State

——

is in a better position to discern the best interests of the
MWM

children than are the separated parents. The question for me,
th;;;;;;;:ﬂ;;“;;;;;;;\;;;UESGZE’;;;“the discretion to order
such relief or whether we must leave it to the New York
legislature to correct the problem.

11/6/78 David
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Snpreme Qonrt of the Brrited States
Washington, B. . 20513

THE CHIEF JUSTICE

November 13, 1978

Re: 77-6431 - Caban v. Mohammed

Dear Bill:

This will confirm cur telephene discussion of
the above and your assignment to Lewis.

_ I may well wind up in your position, but I
have enough reservations so that I think” it appropriate
for you to assign.

The impasse that will result from our contemplated
holding will reduce this to a custody and visitation
case, and the state courts can handle that in due
course.

Regards,

Mr. Justice Brennan

Copies to the Conference
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FOOTNOGTES
1. Section 117 of the New York Domestic Relations Law
provides, in part, that,

falfter the making of an order of adoption the '
natural parents of the adoptive child shall be
relieved of all parental duties toward and of all
responsibilities for and shall have no rights over
such adoptive child or to his property by descent

or succession, except as hereinafter stated.

F:\;t7¢aﬁﬁébﬁ€ ;‘Aagdfy_

1

’ . Aes . - )
2. As the appellant was given adeguabe notice of—the hearing
befora_the Law-Qfficer and was permitted to participate fﬂ%%yjﬁ//

as a party in the adoption proceedings, he does not contend

that he was denied the procedural due process}we—fuéed~aaéufﬂi

fa%hefs_asa_entitled_;qfin Stanley v. Illinois, 405 U.S. 645

(i972).

3. At the time of the proceedings before the Surrogate, §111
provided: .

Subject to the limitations hereinafter set forth
consent to adoption shall be required as follows:




-

FN-2_

surrendered the child to an authorized agency for
the purpose of adoption under the provisions of the
social services law or of a parent for whose child
a guardian has been appointed under the provisions
of section three hundred eighty-four of the social
-services law or who has been deprived of civil
rights or who is insane or who has been adjudged to
be an habitual drunkard or who has been judicially
deprived of the custody of the child on account of
cruelty or neglect, or pursuant to a judicial
finding that the child is a permanently neglected
child as defined in section six hundred eleven of
the family court act of the state of New York:;
except that notice, of the proposed adoption shall
be given in such manner as the judge or surrogate
may direct and an opportunity to be heard thereon
may be afforded to a parent who has been deprived
of civil rights and to a parent if the judge or
surrogate so orders. WNotwithstanding any other
provision of law, neither notice of a proposed
adoption nor any process in such proceeding shall
be required to contain the name of the person or
persons seeking to adopt the child. For the
purposes of this section, evidence of insubstantial
and infrequent contacts by a parent with his or her
child shall not, of itself, be sufficient as a
matter of law to preclude a finding that such
parent has abandoned such child.

Where the adoptive child is over the age
of eighteen years the consents specified in
subdivisions two and three of this setion shall not
be required, and the jduge or surrogate in his
discretion may direct that the consent specified in
subdivision four of this section shall not be
required if in his opinion the moral and temporal
interests of the adoptive child will be promoted by
the adoption and such consent cannot for any reason
be obtained.

An adoptive child who has once been
lawfully adopted may be readopted directly from
such child's adoptive parents in the same manner as
from its natural parents. 1In such case the consent
of such natural parent shall not be required but
the judge or surrogate in his discretion may
requ1re that-notice be given to the natural parents
in such manner as he may prescribe.

~

4. In Orsini v. Blasi, supra, the Court dismissed an appeal

from the New York Court of Appeals challenginé the
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on the merits, and therefore is entitled to some precedential

weight. See Hicks v. Miranda, 422 U.S. 332, 344 (1975). At

the same time, however, our decision not to review fully the

questions presented Orsini v. Blasi is not be given the same

deference shown to a ruling gfc?ﬂ after briefing, argument, and

a written opinion. See Edelman v. Jordan, 415 U.S. 651, 671

(1974). Insofar as our decision today is inconsistent with our
dismissal in Orsini, we overrule our prior decision.

4?7‘ 5. In his brief aé amicus curiae, the New Yérk Attorney
General echoes the New York Court of Appeals' exposition in

Matter of Malpica-Orsini . concerning the interests promoted by

§111 different treatment of unmarried fathers.

In addition to these interests, §111 may be intended to

promote the state's interest in marriage. In Trimble'v; e
Gordon, 430 U.S. 762, 768 & n.13 (1977), we alluded to the
importance of the State's intepest in "the promotion of

[legitimate] family relationships™ in rejecting it as a
justification for an Illincis intestacy law excluding

illegitimate children. That rejection was based in part on our

o R T . I T T T L -
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marry: the unwed father.

Even though §111 is more rationally related to the
promotion of marriage than was the intestacy statute struck
down in Trimble, we do not find that the statute isrnecessary
to promote a compelling state interest. We have not yet ruled
that the important state.interest in encouraging legitimate
family relationships is compelling for purposes of the Equal
Protection Clause. Even if it were a compelling purpose,
bowever, we would reject its assertion as a justification for
the distinction in §111 between married and unmarried fathers.
There is no indication that the promotion of marfiage was in
any way considered by the New York Legislature whed it enacted
§111. Similarly, neither the New York Court of Appeals, see

Matter of Malpica-Orsini, supra, at 571-74, nor the Attorney

General of‘the State hag claimed that the differential
treatment of unmarpied fathers is justified by the effect it
has on marriage. Finally, it would be strange indeed.if the
State sought to promote gso0lid family relatiOnships by

penalizing those unwed fathers who socught to preserve their

Wi
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MEMORANDUM

TO: David DATE Dec. 12, 1978
FROM: Lewis F. Powell, Jr.

Caban v. Mohammed

I have read vour draft obinion 12/12, without
undertaking any editing beyoﬁd Part I.

Before‘qoinq further it may be well for us to
talk., Your memo accompanving the Araft raises Questions
that require some careful thinking through.

1. Your first guestion is whether we rest the
oninion on both grounds. T think I have a slight
nraference for the gender-based discrimination {(the "sex
around"). We could rely on this ground without getting
into the "thicket” of "strict scrutinvy" and "compelling
state interest". I have always heen uneasy with this
type of analysis. It had been established before I came
to the Court. At the time I wrote ngpiquez, I
considered abandoning it, but the precedents - as well as
the votes of my Brothers ; counseled against that course,

I therefore would feel more comfortable with a
fairly simplistic analysis addressed to gender-based
classifications. Our cases have recognized a sort of

"middle-tier" type of scrutiny without so characterizing




it. See Reed v, Reed, Boren, and my concurring opinion

in Frgntiero.

1f we base our opinion, in whole or in part,
upon the classification of unwed fathers differently from
wed fathers (the "marital status"™ bhasis), I supvose
Gsuspoee we would commence as yvou have with a holding
that a natural parent - whether father or mother and
regardless of marital status - has a fundamental right of
some kind with respect to his or her child. You have
described this in terms of an "interest" of a pmarent in
taking part in the "raising" of his or her child.

On page 9 of the draft, you cite several cases
as holdina or subportinq the view that "the rearing of a
child is an activity Eonstitutionally protected from
unreasonable'qovernment interference"., I have not reread

&f Hoous

any of these cases, and wonder whether any«describﬁé this
"right" or "interest" as fundamental. If fundamental,
before government interference is jusiified I suppose
there would have to be a compelling state interest - not
merely an interest that would support reasonable

classification. TIn short, I am not familiar enough with

our auvthorities to know whether in fact we can find, on
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N Ty

the basis of orecedent, that there is a fundamental right
protected by the Constitution in a parent with respect to
the rearing of a child. If so, exactly what 1is it?
Moreover, is it not a substantive due process vight - as
I recognized wjth resnect to the family in Moore?

, In view of these questions, I wonder whether we
should not rely solely on the sex-based classification,
stating in a note or the tﬁxt that we need not decide the
other issué.

2. Your second numbered paragraph refers to
the legislative history of §111., I had rather not delay
circulation of the ovinion until that is in hand. Often,
we never succeed in obtaining history of state statutes.

3. You are quite right that Justice Stewart is
unlikely to jocin any oninion we write on 2qual protection
grounds. We’must try to put a Court together without
him,

4. I am not concerned about giﬁiggEi, as I
agree with you that the interests requlated there are
quite different from those now before us.

* % *

Whether we slect to limit our opinion to one



ground or retain both, I would reduce Part TIT to a brief
conclusory discussion of equal protection analysis.

There are no fiye Justices who come close to agreeing on
terminology unless it is expressed somewhat ambhiacuously,
If we rely on the sex ground, I think you can find
appropriate language in our sex discrimination cases,

using Reed v, Reed as the hasic benchmark.

I had thought that the bhest way to distinguish
NQuillion was to draw the distinction between custod?gQ
{involved there) and adoption. The former can be aquite
temporary; the latter usually is final. I would be
inclined to advance this ground_firsth then rely on the
factual distinction ags to the absence of relationship
between father and child; and then emphasize that the
issue hefore us now was not present in Quillion.
* Kk * |

In sum,'we should decide some of the foreqoinag
questions, and perhaps vou should make revisions in light
of our answers to these questions, before I undertake

editing.

L.F.P., Jr.
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Memor andum

To: Justice Powell

Re: First Draft of Caban v. Mohammed--No. 77-6431

Enclosed«yéu'will find my first attempt at an opinion
for the Court. As you sugggéted, I have tried to keep the
opinion short and straight-~forward on the theory that this case
does not present an occasion for a complete rethinking of the
Egual Protection Clause. Nonetheless, Section "III" could L4J3 alff
easily be cut down to a single paragraph, if you wish. /&4"”” ’1L‘d>

Lprtens

There are four things you should consider in reviewing

the opinion:

1. I have written the opinion to rest upon two
alternative grounds: the distinction according to sex, and the
distinction according to marital status. Beyond a senée of
thoroughness, I thought that this might aid in our getting a
majority of the Court to concur at least in some part of the
opinion. Thus, as I understand it, Justice Stewart is most
troubled by the sex discrimination of the New York statute,
whereas the Chief Justice and Justice Blackmun find the sex
distinction the most justified. Along this line, you should
consider whether, if we are to keep both grounds of decision,
the sex-based point should come before the marital status
&-ow-c.»v&&{m,M ‘.
If o, bt wlicad,

£.o?
Ff o, cilicil ntinth 4R hs,,

.
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point.

2. At two points in the opinion I have referred to
what the New York Legislature relied upon in passing §111. I 7’L”
have called for the legislative history of the statute, but rtotth)

there has been .some delay in getting it from New York. Of /4~A¢‘42M"A‘{
course, we cannot circulate until I have had a chance to go
over these materials, which should be in this wéek.
3. In the course of my research I have become more
acquainted with Justice Stewart's views on the Equal Protection
Clause. Those vieﬁs seem to me at odds with his joining this
opinion, although Conference Notes indicate that he would
reverse on Equal Protection grounds. For a good discussion of

his preference for substantive due process as a mechanism for

striking down statutes such as this, see Zablocki v. Redhail,

434 U.s. 374, 391 (1978)(Stewart, J., concurring in the
judgment).

4, Finally, I am somewhat uneasy concerning the
position you set forth in your concurring opinion in Zabloeki,
supra. Although I believe that that case is distinguishable
from the instant one (as the interests being regulated are
quite different), I think you should review that opinion and

make sure that you wish to apply a "strict scrutiny" standard

in the c¢case at hand.

12/12/78 David
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No. 77-6431 "Caban v. Mohammed--First Draft

MR. JUSTICE POWELL delivered the opinion of the Court.

The appellant, Abdiel Caban, challenges the

constitutionality of §111 of the New York Domestic Relations

Law, insofar as it permitted the adoption of his natural

i
.W*
children by theiriﬂftural mother aqé}stepafather without his R
PR 7%

consent.[?ﬁg rule that the New York statute as applied in this
case violates the Equal Protgction Clause of the Fourteenth

Amendmeﬁt, as without compelling justification it affords unwed
fathers a substantially lesser right to prevent the adoption of

their children than is enjoyed by unwed mothers and by married

fathers.’
I.\F-a-et-s—(

Abdiel Caban and appellee Maria Mohammed lived



married to another woman, from whom he was separated. While
living with the appellant, Maria gave birth to two children:
David Andrew Caban, born July 16, 1969, and Denise Caban, born
March 12, 1971. Abdiel Caban was identified as the father on
each child’'s bi}th certificate, and lived with the children as
their father through 1973, Togethér with Maria, he contributed
to the support of the family, paying the monthly rent and
occasionally purchasing food.

In December of 1973, Maria took the fwo children and
abruptly left the appellant to take up residence with appellee
Kazim Mohammed, whom she married on January 30, 1974. For the
next nine months, Maria took David and Denise each weekend to
visit Maria's mother, who lived one floor above Caban. Because
he maintained close relations with Maria's mother, Abdiel saw
the children each week when they came to visit their
grandméther.

In September of 1974, Maria's mother left New York to

take up residence in her native Puerto Rico. At Maria's

request, the grandmother took David and Denise with her.

Pharveias



Abdiel periodically heaxd-ef the children's activities through

his parents, who also resided in Puerto Rico. 1In November of
Lo tucrd fo Puswts Pto, svfenc

1975, appeliant-went—to—wisit—Bavid—and-Peniss, Maria's mother

willingly surrendered the children to their father with the

understanding that they would be returned after a few days.

Abdiel, however, returned to New York with the children,

IEavém}AQELgxﬂnémoﬁherﬁrﬂinf#mDne—numberﬂﬁﬁnzrimdiei*s:),._
i}rat%orney~eeu4d—be~xe&ehed~ When Maria learned that the

children were in the custody of Abdiel, she attempted to

retrieve them with the aid of a police officer. After this

¢n¢¢£uu%2dlaa»aumax$¢£7-/&vema4¢424«%¢;m;;

attempt failed, the appellees[i?ught the aid offthe New York

Family Court, which placed the children in the temporary
S

custody of the Mohammeds and gave Abdiel and his &ewdwife,

Nina, visiting rights.

. Q‘;lZJL/ In January, 1976, appellees filed a petition to adopt
ﬂ}Jﬂf;:, David and Denise,as—theig—cwn. In March, the Cabans cross-

-H“hftﬁf petitioned for adoption. After the Family Court stayed the
‘custody proceedings pending the outcome of the adoption 44«L¥n£% }
(
ﬁwvﬂ&aé&mqs.

W
proceedings, a hearing was held on the petition and cross- - See rtberef

) ijhfgd ’ ) ool oo
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s 4.
The Surrogate granted the Mohammeds' petition to adopt
the children, thereby cutting off all Abdiel's parental rights
and obligations.1 In his opinion, the Surrogate aet—for-th the
Lonided reqyhd-

&io;e—pia¥ed under New York law .by unwed fathers in adoption
A

proceedings:whefe—thenﬁa%&ﬁaiwmatha;_xs-one—oééthe—peti£¢gn¢ng/'?9
- e e e et e ’
{uuqﬁfﬁn( "Although a putative father's consent to such an
adoption is not a legal necessity, he is entitled to an
opportunity to be heard in opposition to the proposed
. A
stepfather adoption." Moreover, the court nmeted that the
Lertyac %QHﬂwfq ) .
appellants had—ncégzzg;ﬁzzf;§J dopting David and Denise, as the
natural mother had witheld her consent. Thus, the court
considered the evidence presented by the Cabans only insofar as
it reflected upon the Mohammeds' qualifications as prospective
ceae+ﬁ6;:E:;:xi:;:fgit:;;zzzhdb‘pdh~dL’hﬁaulc4
parents. The Surrogat%& etition
for adoption shou&émﬁesgEante&r~a5—they—weu&d—pnm&hhy&kudjhﬁﬁﬁt;»-
-
. o a 3 1 3 14 . ] —
chéédgenfr/
The New York Supreme Court, Aﬁpellate Division, -

affirmed,bhe~gran:iQg_Qﬁ_appe;leﬂsL*patixionﬁéef—a&dpbkmmkx



N.Y.S.2d 846 (1976). The New York Court of Appeals similarly

i

affirmed in a memorandum.decision based on Matter of Malpica-

Orsini, supra. Matter of David A.C., 43 N.Y.2d 708, 401

1

N.Y.S.24 208 (1977).

On appeal to this Court, the appellant presses two
claims. First, he contends that this Court's decision in
Quilloin v. Walcott, 434 U.S. 246 (1978), recognized the

substantive due process right of natural fathers to maintain a

parental relationship'with their children absent a finding that
they are unfit as parents.2 Second, appellant argues that the
distinction drawn under New York Law betwgen the adoption
rights of an unwed father and those of other parents violates
the Equal Protection Clause of the Fourteenth Amendment. Tae
:E.Dé%%efeﬂiiai-mgaatment7§/’
§111kof the New York Doﬁestic Relations Law provides'

. in part that:

consent to adoption shall be required as follows:
...(b) Of the. parents or surviving parent, whether
adult or infant, of a child born in wedlock; [and]
(c) Of the mother, whether adult or infant, of a
child born out of wedlock....



6.
‘ . a1 welld it
these e*ﬁzf&ng circumstances, an unwed mother aad either
4 .

married parent has the authority under New York law to block
the adoption of their child simply by withholding theis

consent. It is only the unwed father who is not given this

e - -

-—

veto over ;he fate of his child.

Despite the plain wording of the statute, the
appellees argue that unwed fathers are not treated differently-
from other parents under §111. Thusy ggcordinq to appellees,

-

the consent requirement of §111 is merely a formal requirement,

N\ velly lacking in substance, as New York courts conﬁfzgentty
find an excuse for consent whenever the best interests of the
child support the adoption. Because the best interests of the
child always determine whether an adoption petition is granted
in New York, appellees contend that all parents,‘including

unwed fathers, are subject to the same standard.

We—eﬁnﬁet—aeeept—theiﬁppellees' interpretation of

-

=
§111 p—aa—we—ecan finq\no support in New York caselaw, fer

Z9_the_eeneenL—fequixemﬁni_af_hhe_s%atute. On the contrary, the
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decision in the case F%-hﬁﬂd, affirmed by the New York Court of

oo 1
Appeals, was based upon the assumption that there was a

A trane FinR _

eens;defab;gﬁdifference between the rights of Abdiel Caban, as

the unwed father of David and Denise, and Maria Mohammed, as

SletX

the unwed mother of the children: Adoption by Abdiel was ruied
to e 947&4@*¢444¢£41 .
G&t—eﬁ—%he—ques%éeﬁ‘in the absence of Maria's consent, whereas
adoption by Maria could be preveﬁted by Abdiel only if he could
show that the Mohammeds would not be fit parents.
IIT. S—Eﬂnd-a-ré-v/

Having concluded that under New York law unwed fathers
.have substantially less authority to block the adoption of
their children than do unwed mothers or mafried fathers, we
must consider whether there is seme justification for this
disparate treatment. The strength of the supporting
justification required by the Equal Protection Clause depends
upon the natufe of the classification under scrutiny. Thus,

classifications benign on their  face may be justified by their

"rational relationship to legitimate state purposes.” San

Antonio_School District v. Rodriquez, 411 U.S. 1, 40 (1973);



interest., See San Antonio Schol District v.. Rodrigquez, supra,

at 16; In.re Griffiths, 413 U.S. 717 (1973)(alienage); Loving

v. Virginia, 388 U.S. 1 (1967)(race). Moreover, since Shapiro

v. Thompson,-394 U.S. 618 (1969), classifications that bear

upon some "fundamental interest" of those being classified must

be supported by a compelling state concern.  See, .Q.,

Memoriél Hospital v. Maricopa County, 415 U.5. 250, 253-54

{1974) (right of interstate travel); Roe v. Wade, 410 U.S5. 113,

154-55 (1973)(right of personal privacy).

In the instant case, the New York statute does not
treat people differently according to their race or nationgl
origin. Nonetheless, we must give strict scrutiny Fo §111 of
the New York Domestic Relations Law, as it impinges upon an
interest that is fundamental: The interest of parents in
éaking part in the raising of their children.

The right of a parent to rear his child is one of the
moitrimpqrtanﬁ and basic aspects of human existence. For a
classification to trigger strict scrutiny under the Equal

Protection Clause, however, it is not enough that it bear upon



contexts we have ruled that various intimate, critical aspects
of family life are protected by a constitutional cloak of

privacy from unwarranted government intrusion., See Zablocki v.

Redhail, 434 U.S. 374, 384-85 (1978)(right to marry); Carey v.

Population Services International, 431 U.S. 678, 684-85 (1977);

Roe v. Wade, supra (right to make abortion decision);

Eisenstadt v. Baird, 405 U.S5. 438, 453 t1972)(contraception);

Skinner v. Oklahoma, 316 U.S. 535, 541-42 (1942) (procreation).

Certainly th; right to have a éontinuing relationship with
one's offspring can be no less protected by the Constitution
than one's right to decide whether or not those offspring will
be cénceived. Indeed, we have stated that the rearinq of a

child is an activity constitutionally protected from

unreasonable government interference. See Quilloin v. Walcott,

434 U.S. 246, 255 (1978); Weinberger v. Wiesenfeld, 420 U.S.

636, 652 (1975); Wisconsin v. Yoder, 406 U.S. 205, 231-33

s

(1972); Stanley v. Illinois, 405 U.S. 645, 649 (1972); Prince

v. Massachusetts, 321 U.S, 158, 166 (1944); Meyer v. Nebraska,

262 U.S5. 390, 399-401 (1923).
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relationship with their children will be ended. As we have
determined already'that §111 of the New York Domestic Relations

Law treats marrieé fathe?s and que@ mothers more favorably in
considering adoption peﬁitions than it does unwed fathers, the
only qu?stio?wremaining is whether the State of New York has
demonstrated that §111 is a device necessary for the
achievement of some compel}ing state purpose.

IV, Justifications

A. Unmarried vs. Married Fathers

In Quillein v. Walcott, 434 U.S. 246 (1978), we

considered the constitutionality ofla Georgia statuté which,
like §111 of the New York‘Domestic Relations Law, denied
unmarried fathers the power to veto the adoption of their
children, while providing such a veto power to married fathers.
In upholding the Georgia statute as applied in that case, we
noted that the appellant,

has never exercised actual or legal custody over
his child, and thus has never shouldered any
significant responsibility with respect to the
daily supervision, education, protection, or care
of the child. Appellant does not complain of his
exemption from these responsibilities, and, indeed,
he does not even now seek custody of his child. 1In
contrast, legal custody of children is, of course,
a central aspect of the marital relationship, and

y ' o L. T |
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of Georgia constitutionally coulé-distinguish—between Quilloin
and marriéd fathers was baséd on the fact that at no time had
he taken substantial responsibility for the welfare of the
child whose adoption he sought to preclude. 1In the case at
bar, on the other hand, the appellant is in a very different
position. He lived with his children for a substantial period
of time: four years with David Caban, and just under two years
‘with Denise Caban. According to the'Surrogate‘s decision,
during this time he heiped provide for the children's needs,
anQ the testimony given at the hearing before the Law Assistant
indicates that he acted as any married father would toward the
two children. After the children were taken from him, the
appellant continued to see them regularly, there?y
demonstrating his continqed parental interést. Finally, in
stark contrast to the unwed father inkQuil}oin,'the appellant
here seeks not only custody but adoptive rights to his
children. The difference in treatment between mérfied and
unmarried fathers, therefore, cannot be justified here, as it

was in Quilloin, by the unmarried father's lack of interest in
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state interests it believed to be promoted by §111 of the New
York Domestic Relations Law.4 The court recounted the
substantial interest that New York has in promoting the best
interests of the children whose fate the State is called upon
to determine. Finding that adoption often is in the best
interests of illegitimate children, the court concluded that,

"[t]lo require the consent of fathers of children
born out of wedlock...,or even some of them, would
have the overall effect of denying homes to the
homeless and of depriving innocent children of the
other blessings of adoption: The- cruel and
undeserved out-of-wedlock stigma would continue its
visitations. At the very least, the worthy process
of adoption would be severely impeded.”

Id., at 572. The court reasoned that people wishing to adopt a
child born out of wedlock would be discouraged, if the natural
father could prevent the adoption by the mere withholding of
his consent. 1Indeed, the court suggested that "[mlarriages
would be discouraged because of the reluctance of prospective
husbands to involve themselves in a family situation where they
might only be a foster parent and could not adopt the mother's

offspring." 1Id., at 573. Finally, the court noted that often

unwed fathers cannot be located. Thus, the court speculated



)

The State's interest in providing for illegitimate
children's well-being is gnquestionably'an important one.
Furthermore, such children's best interests often may require
their adoption into new families who will give them the
stability and love that will foster their growth into
responsible members of the adult community. It is.not enough,
however, that the denial to unwed fathers of a substantial
voice in the adoption of their children may further some
pQE%Zézifstate interest. 1In addition, the Equal Protection
Clause requires that the means selgcted to promote a compelliné
state interest be carefully tailored to do so without

infringing unnecessarily upon the fundamental interests

involved. See Memorial Hospital v. Maricopa County, 415 U.S.

250, 267 (1974).

We find that §111 is not necessary to promote the

interests set forth in Matter of Malpica-Orsini, supra.

Neither the State nor the appellees have presented any argument
that the veto given married fathers is any less of an

impediment to adoption than would be a similar veto given to

1

13.



and families. More important, the State is not en£itled to
treat allfunmarried fathers alike merely on the basié of the.
irresponsibility of some. The instant case demonstrates that
some unwed fathers take an ongoing, active interest in their
children's well-being. Certainly there was no difficulty here
in discerning the appellant's views concerning the adoption of
his children. Thus, the State could protect its adoption
proceedings from unnecessary delay and impediment by excusing
the consent of the natural féther in cases where he could not
be reached. Indeed; §111 may achieée this result as presently
drafted, as consent is excused in cases where the father has

a?andoned the child. See 1In the Matter of Orlando F., 40

NfY.2d 103 (1976}).

In sum, we conclude that New York's interest in
providing stable homes for its illegitimate children could be
protected é:f:?ﬂg;xﬁggns of a statute that trenches less
drastically upon the fundamental right of all parents to rear
their children. Accordingly, §111 violates-the Equal

Protection Clause insofar as it is applied in this case to
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according to their marital status. This Court has required
that in giving different treatment according to sex, a
statutory classification must bear some "fair and substantial

relation" to an important governmental purpose. See, e.g.,

Craig v. Boren, 429 U.S. 190 (1977); Reed v. Reed, 404 U.S. 71

(1971). Thus, the distinction drawn in §111 between mothers
and fathers is particularly troublesome, as it impinges upon

the fundamental right to rear one's children, and does so by

7 atocinetion o e i o
drawing ahdistinction that this Court has c 3 '

‘z"h?“fﬂuﬁﬂv’d7fcaﬁfu¢_‘1~
SWB:G—I-O‘H.

The New York Court of Appeals in Matter of Malpica-

Orsini, supra, presented the same justification for the

distinction in §111 between men and women as it did for that
e lan ) .

between those who are married and the&ejt?e—afe unmarried: the

impediment to adoption that would result if unmarried fathers

were given a veto power over the adoption of their children.

We see no reason why unmarried mothers would pose any less

obstruction to adoptions than would unmarried fathers. Indeed,

insofar as the New York Court of Appeals is correct in its

e,
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curtailed cannot justify the diﬁference in treatment between
umarried fathers and mothers. Moreéver, as we have noted,
those unmarried fathers not available to participate in the
adoption proceedings may be deprived of their veto righﬁ the
same way that unmarried mothers are: through the abandonment

proviso of §111. See discussion, supra, at 14.

Appellees 5ﬁ£f¥3¥$§§é another justification for the

different treatment of fathers and mothers under §111. Thuscy

-—
{hey suggest that the common "experience of mankind" indicates

that "a natural mother, absent special circumstances, bears a
closer relationship with her c¢hild...than a father does." Tr.

of Oral Argument at 41. And see Stanley v. Illinois, 405 U.S.

645, 665-66 (1972)(Burger, C.J., dissenting). We have not
accepted as a compelling justification for differential
treatment the assumed difference between a mother's
relationship with her chid and a father's relationship Qith the
same cﬁild. See id. Moreover, any deference we might othefgsz
show toward a legislature's'evaluationxof the material

relationship is whel}y inappropriate here, as we have no
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with respect to unmarried couples is some indication that this
difference was not uppermost in the legislators' minds when
they enacted the statute,

Even if the nature of a mother's relation to her
infant justifies some special deference to the maternal
interest, §111 is an irrational and imprecise way toAprotect
this interest. Thus, the statute draws the distinction
irrespective of the situation of the children or Ehe parents,
without regard to the prior relationship that has been had
among the members of the natural family. Plainly there will be
cases, however, where a child has growh closer to his ﬁather
than to his mother. Furthermore, the uniqueness of an
newborn's closeness with his mother canno£ be eguated with thel
relationship between an older child and his pérents. The same
experience 6f mankind that indicates the special nature of the
maternal relationship during the first months of 1ife, surely
shows that, as children grow older, they develop close
relations with both of their pq;ents that defy any quantitative

comparison. Indeed in the case at hand it is difficult, to
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after a close review of the circumstances of that Felationship.
When fundamental rights are impinged upon, the state cannot
assume away such individual treatment By making broad
assumptions concerning human nature.

We conclude, therefore, that §111 is unconstitutional
as.applied in this case, as it is not the sort of carefully
ﬁailored‘femedy that is required when a State regulates conduct
protected by the Constitution,

V. Due Process

Appellant also argues that he was denied substantive
due process by the New York court's decision terminating his
parental rights without first finding him to be“unfit to be a

parent. BSee Stanley v. Illinois, 405 U.S. 645 (1972)(semble).

Because we have ruled that the New York statute is
unconstitutional under the Equal Protection Clause, we exXpress
no view on whether every state is constitutionally barred from
ordering adoption in the absence of a de;ermination that the
parent whose rights are being terminated is unfit.

Reversed.
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MEMORANDUM

TO: David DATE: Dec. 12, 1978
FROM: Lewis F. Powell, Jr.

Caban v. Mohammed

I have read your draft opinion 12/12, without

undertaking any editing beyond Part I.

Before going further it may be well for us to
talk. Your memo accompanyiné the draft raises gquestions
that require some careful thinking through.

1. Your first question is whether we rest the
opinion on both grounds. I think I have a slight
preference for the gender-based discrimination (the "sex
ground™). We could rely on this ground without getting
into the "thicket" of "strict scrutiny” and "compelling
state interest". I have always been uneasy with this
type of analysis. It had been established before I came
to the Court. At the time I wrote Rodriquez, I
considered abandoning it, but the precedents - as well as
the votes of my Brothers - counseled against that course.

I therefore would feel more comfortable with a
fairly simplistic analysis addressed to gender-based
classifications. Our cases have recognized a sort of

"middle-tier" type of scrutiny without so characterizing
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it. See Reed v. Reed, Boren, and my concurring opinion
in Frontiero.

If we base our opinion, in whole or in part,
upon the classification of unwed fathers differently from
wed fathers (tbe‘“manital'status" basis), I suppose
Aeuppese we would commence as you have with a holding
that a natural parent - whether father or mother and
regardless of marital status - has a fundamental right of
some kind with respect to his of her child. You have
described this in terms of an "interest" of a parent in

taking part in the "raising™ of his or her child.

On page 9 of the draft, you cite several cases

as holding or supporting the view that "the rearing of a
child is an activity constitutionally protected from
unreasonable government interference”. I have not reread
any of these cases, and wonder whether any describes this
"right" or "interest" as“fundamentalr If fundamental,
before government interference is justified I suppose
there would have to be a compelling state interest - not
merely an interest that would support reasonable
classificétion. In short, I am not familiar enough with

our authorities "to know whether in fact we can find, on

-




W

the basis of precedent, thatlEhere'is a fundamental right
protected by the Constitutioﬁ in a parent with respect to
the rearing of a child. If so, exactly what is it?
Moreovér, is it not a substantive due process right - as
I recognized with respect‘to the family in Moore?

In view of these questions, I wonder whether we
should not fely solely on the sex-based classification,
stating in a note or thertext that we need not decide the
other issue.

2. Your second numbered paragraph refers to
the legislative history of §111. I had rather not delay
circulation of the opinion until that is in hand. Often,
we never succeed in obtaining history of state statutes.

3. You are quite right that Justice Stewart is
unlikely to join any oninion we write on egual protection
grounds. We must try to put a Court together without
him.

4. I am not concerned about Zablocki, as I
agree with you that the interests regulated there are
guite different from those now before us.

* * %

Whether we elect to limit our opinion to one
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ground or retain both, I would reduce Part III to a brief
conclusory discussion of equal protection analysis.

There are no five Justices who come close to agreeing on
terminology unless it is expressed somewhat ambiguously.
If we rely on the sex ground, I think you can find
appropriate language in our sex discrimination cases,

using Reed v. Reed as the basic benchmark.

I had’thought that the best way to distinguish
. Quillion was to draw the distinction between custody
$®zﬁﬁq;(involved there) and adoption. Thé former can be quite
Ghﬁﬁp' CﬁPAtemporary: the latter usually is final. I would be

¥

?} inclined to advance this ground first; then rely on the

factual distinction as to the absence of relationship
/7
‘y% between father and child; and then emphasize that the
UJ-

3

issue before us now was not present in Quillion.
* * %
In sum, we should decide some of the foregoing
questions, and perhaps you should make revisions in light
of our answers to these questions, before I undertake

editing.

sSs
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As we repeated in Reed v. Reed,; supra, at 76, a
statutory "classification 'must be reasonable, not
arbitrary, and must‘rest on some ground of diffefence
having a fair and substantial relation £o the object of
the legislation, so that all persons similarily

ci;cumstances shall be treated alike.' Royster Guano

Co. v. Virginia, 253 U.S. 412, 415 (1%20)."

\ a%::s:\\‘““\~
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We may assume as a generalization that it is correct
say that unwed fathers usually are more difficult to
locate and identify than unwed-mothers. But
recognition of this fact lends little support to the
judgment below.. The state's interest in proceeding
with adoptions where one parent cannot be found or
identified may be protected adequately by means that

not draw such an inflexible gender-based distinction

‘that made in § 111.

to

do

as
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The traditional role of the mother centering

in the home and the rearing of children is an honored

o—
T

and\iespected one. Yet, no longer may we presume that
by custom or under the constitutional guarantee of
equal protection women are destined primarily for
homemaking_rather than other careers in our society.
At least, legislative classifications cannot be

predicated on such a presumption. See Stanton, supra,

at 14-15.

Nor may we accept uncritically the
generalization - underlying much of the argument in
support of:§ 111 - that mothers are closer to and have
a greater concan for the welfére of their children
than fathers. At infancy and during the early months .
and even years of childhood, the mother's role is
unique, although even then one cannot invairably assume
that the father's interest and concern is less than
that of the mother. As childrep grow older,
generalizations as to child—pafent relations and

parental responsibility become even less dependable.



their adoption, cohtinued to have a relationship with
their mother un;ivaled by the affection and concern of
their father. The facts of this case illustrate the
harshness of classifying fathers as being invariably
less qualified to exercise a concerned judgment as to
the custody of his child than its mother. The effect
of the statute also enables an alienated mother
artibrarily to prevent a qualified father ever from

obtaining custody. We .conclude that the statute does

" not bear a substantial relationship to the state's

asserted interests.
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SUPBEME COURT OF THE UNITED STATES 1/

No. 77-6431 ..

Abdiel Caban, Appellant,
v, On Appeal from the Court of
Kazim Mohammed and Appeals of New York.
Maria Mohammed.

[January —, 1979]

Mgr. JusTice PowgLL delivered the opinion of the Court.

The appellant, Abdiel Caban, challenges the constitution-
ality of § 111 of the New York Domestlc Relations Law, under
which two of his natural children were adopted by their na,tura,l
mother and stepfather without his consent. We find the
statute to be unconstitutional as applied in this case, as the

distinetion it invariably makes between the rights of unmarried.

mothers and the rights of unmarried fathers has not been
shown to be substantially related to an important state
interest. |

I

Abdiel Caban and appellee Maria Mohammed lived to-
gether in New York City from September of 1968 until the
end of 1973. During this time Caban and Mohammed repre-
sented themselves as being husband and wife, although they
never legally married. Indeed, until 1974 Caban was mar-
ried to another woman from whom he was separated. While
living with the appellant, Mohammed gave birth to two chil-
dren: David Andrew Caban, born July 16, 1969, and Denise
Caban, born March 12, 1971. Abhdiel Caban was identified
as the father on each child’s birth certificate, and lived with
the children as their father through 1973. Together with
Mohammed, he contributed to the support of the family.
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In December of 1973, Mohammed took the two children
and left the appellant to take up residence with appellee
Kazim Mohammed, whom she marricd on January 30, 1974
For the next nine months, she took David and Denise cach
weekend to visit her mother, Delores Gonzales, who lived
one floor above Caban. Because of his friendship with
Gonzales, Caban was able to sce the children each week when
they came to visit their grandmother.

In Scptember of 1974, Gonzales left New York to take up
residence in her native Puerto Rico. At the Mohammeds’
request. the grandmother took David and Denise with her.
According to appellees. they planned to join the children in
Puerto Rico as soon as theyv had saved enough money to start
a business there.  During the children’s stay with their grand-
mother, Mrs. Mohammed kept in touch with David and
Denise by mail; Caban communicated with the children
through his parents, who also resitled in Puerto Rico. In
November of 1975, 'he went to Puerto Rico, where Gonzalez
willingly surrendered the children to Caban with the under-
standing that they would be returned after a few days.
Caban, however, returned to New York with the children.
When Mrs, Mohammed learned that the children were in
Caban’s custody. she attempted to retrieve them with the aid
of a police officer. After this attempt failed. the appellees
instituted custody proceedings in the New York Family Court,
which placed the children in the temporary custody of the

Mohammeds and gave Caban and his new wife, Nina, visiting
2 B o2

rights.

Tn January 1976, appellees filed a petition under § 110 of
the New York Domestic Relations Law to adopt David and
Denise.” Tn March, the Cabans eross-petitioned for adoption.

1 Section 110 of the New York Domestic Relations Lasw, provides in part 4

that,

“faln adult or miner hushand and his adult or minor wife together
may adopt a child of either of them born in or out of wedlock and an
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After the Family Court stayed the custody suit pending the
outcome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to a
New York Surrogate in Kings County, N. Y. At this hearing,
both the Mohammeds and the Cabans were represented by
counsel and were permitted to present and cross-examine
witnesses.

The Surrogate granted the Mohammeds’ petition to adopt
the children, thereby cutting off all of appellant’s parental
rights and obligations.” In his opinion, the Surrogate noted the
limited right under New York law of unwed fathers in adop-
tion proceedings: “Although a putative father’s consent to
such an adoption iIs not a legal necessity, he is entitled to an
opportunity to be heard in opposition to the proposed step-
father adoption.” Moreover, the court stated that the ap-
pellant was foreclosed from adopting David and Denise, as

adult or minor husband or an adult or minor wife may adopt such a
child of the other spouse.”
Although a natural mother in New York has many parental rights without
adopting her child, New York courts have held that § 110 provides for the
adoplion of an illegitimate child by his mother. See In re Anonymous
Adoption, 177 Mise. 683, 31 N. Y. 8. 2d 595 (App. Div. 1941).

2Bection 117 of the New York Domestic Relations Law provides, in
part, that,

“Ta]fter the making of an order of adoption the natural parents of the

adoptive child shall be relieved of all parental duties toward and of all

Tesponsibilities for and shall have no rights over sueh adoptive child or to

his property by descent or succession, except as hereinafter stated.”

As an exception to this general rule, § 117 provides that,

“I'wlhen a natural or adoptive parent, having lawful custody of a child,
marries or remarries and consents that the stepfather or stepmother may
adopt such child, such consent shall not relieve the parent so consenting
of any parental duty toward such child nor shall such consent or the
order of adoption affect the rights of such consenting spouse and such
adoptive child to inherit from and through each cther and the natural
and adopted kindred of such consenting spouse.”

In addition, § 117 (2) provides that adoption shall not affect a child’s right
to distribution of property under his natural parents’ will.
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the natural ‘mother had withheld her consent. Thus, the
court considered the evidence presented by the Cabans only
insofar as it reflected upon the Mohammeds’ qualifications as
prospective par‘ents.‘“"The Surrogate found them well qualified

~and granted their adoption petition.

The New York Supreme Court, Appellate Division, affirmed.
It stated that appellant’s congtitutional challenge to § 111 was
foreclosed by the New York Court of Appeals’ decision in
I'n re Malpica-Orsini, 36 N. Y. 2d 568, app. dismissed for want
of a substantial federal question sub nom. Orsint v. Blasi, 423
U. S. 1042 (1977). In re David Andrew C., 56 A. D. 2d 627,
391 N. Y. 8. 2d 846 (1978). The New York Court of Appeals
similarly affirmed in a memorandum decision based on In re
Malpica-Orsini, supra In re David A. C,, 43 N. Y. 2d 708,
401 N, Y. 8. 2d 208 (1977).

On appeal to this Court appellant presses two claims.
First, he argues that the distinction drawn under New York
law between the adoption rights of an unwed father and those
of other parents violates the Fqual Protection Clause of
the Fourteenth Amendment. Second, appellant contends
that this Court’s decision in Quilloin v. Walcott, 434 T. 8.
246 (1978), recognized the substantive due process right of
natural fathers to maintain a parental relationship with their
children absent a finding that they are unfit as parents.’

II

Section 111 of the New York Domestic Relations Law pro-
vides in part that:

“consgent to adoption shall be required as follows: .
(b) Of the parents or surviving parent, whether adult or
infant, of a child born in wedlock; [and] {(e) Of the

3 As the appellant was given due notice and was permitted to participate
a8 a party in the adoption praceedings, he does not contend that he was
denied the proccdural due process held to be requisite in Stanley v. filinois,
405 1, 8, 645 (1972).
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mother, whether adult or infant, of a child born out of
wedlock. . ..” N.Y. Dom, Rel. Law § 111 (McKinney's
1977).

The statute makes parental consent unnecessary, however, in
certain cases, including those where the parent has abandoned
or relinquished his or her rights in the child or has been
adjudicated incompetent to care for the child.* Absent one of

4 At the time of the proceedings befere the Surrogate, § 111 provided:
“Bubiect to the limitations hereinafter set forth consent to adoption shall
be required as follows:

“1. Of the adoptive child, if over fourteen vears of age, unless the judge
or surrogate in his discretion dispenses with such eonsent;

“2. Of the parents or surviving parent, whether adult or infant, of a
child born in wedlock;

“3. Of the mother, whether adult or infant, of a child born out of
wedlock;

“4. Of any person or authorized agency having lawful custody of the
adoptive child,

“The consent shall not be required of a parent who has abandoned the
child or who has surrendered the chtld to an anthorized agency for the
purpose of adoption under the provigions of the social gervices law or of a
parent for whose child a guardian has been appointed under the provisions
of ssction three hundred cighty-four of the sociaf services law or who has
been deprived of civil rights er who is insane or who has been adjudged to
be an habitual drunkard or who has been judicially deprived of the cus-
tody of the child on aceount of cruelty or neglect, or pursiant to o judicial
finding that the child is a permanently neglected child as defined in section
six hundred cleven of the family court act of the state of New York:
except that notice of the proposed adoption shall be given in such manner
as the judge or surrogate may direct and an oppertunity to he heard
thereon may be afferded to a parent who has been deprived of civil rights
and to a parent if the judge or surrogate so orders. Notwithstanding any
dther provision of law, neither notice of a propozed adoption nor anv
process in such proceeding shall be required to contain the name of the
person or persons seeking to adopt the child. For the purposes of this
section, evidence of msubstantial and infrequent contacts by a parent with
his or her child shall not, of itself, be sufficient as a matter of law to
preclude a finding that such parent has abandoned such child.

“Where the adoptive child is over the age of eighteen vears the con-
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these circumstances, an unwed mother has the authority under
New York law to block the adoption of her child simply by
withholding consent. "The unwed father has no similar eontrol
over the fate of his child, even when his parental relationship
is substantial—as in this case. He may prevent the termina-
tion of his parental rights only by showing that the best
interests of the child would not permit the child’s adoption by
the petitioning couple.

Despite the plain wording of the statute. appellees argue
i;hat unwed fathers are not treated differently under § 111
from other parents. According to appellees, the consent
requn‘ement of § 111'is merely a formal requirement, lacking
in substance, as N'ew York courts find consent to be unneces-
sary whenever the best intcrests of the child support the
adoption. Because the best ‘interests of the child always
determine whether an adoption petition is granted in New
York, appellees contend that all parents, including unwed
fathers, are subject to the same standard.

Appellees’ interpretation of § 111 finds no support in New
York caselaw. On the contrary, the New York Court of
Appeals has stated unequlvocally that the question whether
consent is required is entlrely separate from that of the best

sents specified in subdivisions two and three of this section shall not be
required, and the judge or surrogate in h]s‘ discretion may direct that the
«consent specified in subdivision four of thls section shall not be reguired
_if in his opinion the moral and temporal interests of the adeptive child
“will he promoted by the adoption and such consent eannot for any reason
be obtained. :

_ “An adoptive child whq has once been lawfully adopted may be
readopted directly from such child’s adoptive parents in the same manner
as from its natural parents. In such case the consent of such natural
parent shall not be required but the judge or surrogate in his discretion
_may require that notice be given o the natural parents in such manner as
he fhay preseribe.”
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interests of the child.® Indeed, the Surrogate’s decision in the
present case, affirmed by the New York Court of Appeals, was
based upon the assumption that there was a distinctive dif-
ference between the rights of Abdiel Caban, as the unwed
father of David and Denise, and Maria Mohammed, as the
unwed mother of the ehildren: Adoption by Abdiel was held
to be impermissible in the absence of Maria’s consent, whereas
adoption by Maria could be prevented by Abdiel only if he
could show that the Mohammeds’ adoption of the children
would not be in their best interests. Accordingly, it is clear
that § 111 treats unmarried parents differently according to
their sex.
I

Gender-based distinetions “must serve governmental ob-
jectives and must be substantially related to achievement
of those objectives” in order to withstand judicial serutiny
under the Equal Protection Clause. Craig v. Boren, 404
U. 8. 190, 197 (1977). See also Reed v. Reed, 404 U, 8.
71 (1971). The question before us, thercfore, is whether
the distinetion in § 111 between unmarried mothers and un-
married fathers bears a substantial relation to some important
state interest. Appellees assert that the distinetion is jutified

5See In re Corey L. v. Martin I, 45 N. Y. 2d 383, 391, 380 N. E. 2d
266, 270 (1978):
“Absent consent, the first focus here was on the issue of abandonment
since neither decisional rule nor statute ran bring the relationship to an
end because someone else might rear the child in & more satisfactory
fashion. . . . Abandonment, as it pertains to adoption, relates to such
conduct on the part of a parent as evinces a purposcful ridding of parental
obligations and the forcgoing of parental rights—n witkholding of interest,
presence, affection, care and support. The best interests of the child, as
such, is not an ingredient of that conduct and is not involved in this
threshold question. While promotion of the best inferests of the child is
essential to ultimate approval of the adoption application, such interests
eannot aet as a substitute for a finding of abandonment.” (Authorities
omitted.)
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by a fundamental difference between maternal and paternal
relations—that “a natural mother, absent special circumstances,
bears a closer relationship with her c¢hild . . . than a father
does.” Tr. of Oral Arg., at 41. This claimed difference is
difficult to assess in the ahstract, without reference to the
very different situations in which adoption of illegitimate
children is sought. In some ecircumstances, unwed mothers
stand in a relationship to their children very different from
that enjoyed by an unwed father. During infancy, the

upon identifying and locating unwed fathers at birth * may
justify some statutory distinetion between mothers and fathers
of newhorn infants.

‘mother’s role—biologically and otherwise—is unique. This
-uniqueness, combined with the speeial difficulties {atfendant (_/,,—-\Zilz':

Contrary to{the apparent presumption .9{'-_,,[5 111, maternal
and paternal roles are not invariably different in importance.
As children grow older, generalizations concerning parent-child
relations and parental responsibility become less aceeptable
as bases for legislative distinctions according to the sex of the
parent. The present case demonstrates that an unwed father
may have a relationship with his children fully comparable
to that of the mother. Appellant Caban, appellee Maria
Mohammed, and their two children lived together as a natural
family for several vears. As members of this family, both
mother and father participated in the care and support of
their children.” There is no reason to believe that the Caban

8 Qee tnfra, at ——.

?In rejecting an unmarried father’s constitutional elaim in Quillsin v.
Walcott, 434 U. 8. 246 (1978), we emphasized the importance of the
appellant’s failure to aet as a father toward hiz children, noting that he,
“. .. has never exercized acinal or legal custody over his child, and this
has never shouldered any signifiennt responsibility with respect to the
daily supervision, eduecatior, protection, or eare of the child. Appellant
does not. complain of his exemption from these responsibilitics and, indeed,
he does not even now scek custody of his child.” [Id., at 2586,

In Quilloin we expressly reserved the question whether the Georgia statute
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children—aged 4 and 6 at the time of the adoption proceed-
ings—had a relationship with their mother unrivaled by the
affection and concern of their father. We reject, therefore,
the claim that the broad, gender-based distinction of § 111 is
required by any universal difference between maternal and
paternal relations at every phase of a child’s development.

As an alternative justification for § 111, appellees argue that
the distinction between unwed fathers and unwed mothers is
substantially related to the State’s interest in promoting the
adoption of illegitimate children. Although the legislative
history of § 111 is gparse,® in In re Malpica-Orsini, supra, the
New York Court of Appeals identified as the legislature’s
purposge in adopting § 111 the furthering of the interests of
illegitimate children, for whom adoption often is the hest
eourse.” The court concluded that,

“[tlo require the consent of fathers of children born out

similar to § 111 of the New York Domestic Relations Law unconstitu-
tionally distinguished nnwed parents according fo their gender, as the elaim
waa not properly presented. See 434 U. 8., at 253 n. 13,

8 Consent of the unmarried father has never been required for adoption
under New York law, although parental consent otherwise has been
required at least zince the late 10th century. See, e. g, Laws of the State
of New York, 119th Session L. 1896, ch, 272, There are no legislative
reports setting forth the reasons why the New York Legislature excepted
unmarried fathers from the general requirement of purental consent for
adoption.

?In Orsing v. Blasi, supra, the Court dismissed an appeal from the New
York Court. of Appeals challenging the constitutionality of § 111 as applied
to an unmarried father whose child had been ordered adopted by a New
York Surrogate. In dismissing the appeul, we indieated that a substantial
federal guestion was lacking, This was a ruling on the merits, and. there-
fore is contitled to precedentinl weight, See Hicks v. Miranda, 422 7. 8.
332, 344 (1975). At the same time, however, our decision not to review
fully the questions presented in Orsiné v. Blasi ig not entitled to the same
deference given & ruling after briefing, argument, and a written opinion.
Sce Edelman v. Jorden, 415 U. 8. 651, 671 (1974}, Imsofar as our

decizion today Is inconsistent with our dismissal in Orsini, we overrule our

prior deeision,
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of wedlock . . ., or even some of them, would have the
overall effect of denying homes to the homeless and of
depriving innocent children of the other blessings of
adoption. The -cruel and undeserved out-of-wedlock
stigma would continue it§ visitations. At the very least,
the worthy process of adoption would be severely im-
peded.” Id., at 572.

The court reasoned that people wishing to adopt a child
born out of wedlock would be discouraged, if the natural
father could prevent the adoption by the mere withholding
of his consent. Indeed, the court went so far as to sug-
gest that “[m]arriages would be discouraged because of the
reluctance of prospective husbands to involve themselves in
a family situation where they might only be a foster parent
and could not adopt the mother’s offspring.” Id., at 573.
Finally, the court noted that if unwed fathers’ consent were
required before adoption could take place, in many instances

the adoption would have to be delayed or eliminated alto-

‘gether, because of the unavailability of the natural father.
The State’s intercst in providing for the well-being of
illegitimate children is an important one. TFurthermore, we
& that the best interests of such children often may
_require their adoption into new families who will give them
the stability of a normal, two-parent home. Even if prompted
by a concern for the hest interests of illegitimate children,
“however, § 111 cannot withstand judicial serutiny under the
Equal Protection Clause unless it is shown that the gender-

‘based distinction of the statute is $eiloved[Teasonably to meet

this concern. As we repeated in Reed v. Reed, supra, at 76, a

statutory “classification ‘must be reasonable, not arbitrary,
‘and must rest on some ground of difference having a fair and

10 Tn his brief as amicus curice, the New York Attorney General cchoes
the New York Court of Appeals’ exposition I'n re Malpica-Orsini of the
interests promoted by § 111% different. treatment of unmarried fathers.
See Amicus Brief of New York Attorney General, at 16-20.

il )
CergnZ's oot
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substantial relation to the object of the legislation, so that
all persons similarly circumstanced shall be treated alike.’
Royster Guano Co. v. Virginda, 253 U. 8. 412, 415 (1920).”

We find that application of the distinction in § 111 between
unmarried mothers and unmarried fathers in this case does
not bear a substantial relation to the State’s interest in pro-
viding adoptive homes for its illegitimate children. It may
be that, given the opportunity, some unwed fathers would
prevent the adoption of their illegitimate children. This
impediment to adoption usually is the result of a natural
parental interest shared by both genders alike; it is not a
manifestation of any profound difference between the affection
and concern of mothers and fathers for their children. Neither
the State nor the appellees have argued that unwed fathers
arec more likely to object to the adoption of their children
than are unwed mothers; nor is there any self-evident reason
why as a class they would be.

The New York Court of Appeals in In re Malpica-Orsini,
supra, suggested that the requiring of unmarried fathers’
consent for adoption would pose a strong impediment for
adoption because often it is impossible to locate unwed fathers
when adoption proceedings are brought, whereas mothers are
more likely to remain with their children. In assessing this
claim it 1s necessary once again to distinguish among the
various situations in which illegitimate children are adopted.
The problem of identifying an unwed father of a new-horn
infant is different in significant degree from the identification
of an unwed father who has established a substantial rela-
tionship with an older child. Where the identity of the
father of a newborn is not known, or, if known to the mother,
has not been revealed, the State may protect its strong
interest in repose by appropriate measures which foreclose
post-adoption claims of paternity.

But these considerations do not continue to apply past
infancy. When the adoption of an older child is sought, the
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State’s interest in proceeding with adoption cases can be pro-

tected by means that do not draw such an inflexible gender--

based digtinction as that made in § 111.1*  In this, and similar
cases where the father has established a substantial relation-
ship with the child and has admitted his paternity, he may be
identified as readily as the married father. Where the father
never has come forward to participate in the rearing of his
child, nothing in the Equal Protection Clause precludes the
State from withholding from him the privilege of vetoing the
adoption of that child. . Indeed, under the statute as it now
stands the Surrogate may proceed in the absence of consent
when the parent whose consent otherwise would be required
never has eome forward or has abandoned the child."* See,
e. g.. Inre Orlando F., 40 N Y. 2d 103 (1976). This provision
of § 111 applies to fathers and mothers alike, with respect to
children born in wedlock. Thus, no showing has been made

1 Bee Comment, The Emerging Constituticnal Protection of the Putative
"Father’s Parental Rights, 70 Mich. L. Rev. 1581, 1590 (1972).

127f the New York Court of Appeals is eorrect that unmarried futhers
"often desert their families, then allowing sueh fathers a right to objeet to
the termination of their parental rights will pose little threat to the State's
ability to order adeption in most cases.  For we do not question a State’s
right to do what New York has done in thiz portion of § 111: provide
that fathers who have abandened their children are without any right to
"block ad-pticn of those children.

We do not suggest, of course, that the provision of §111 making
parental consent unnecessary in cases of abandonment. is the only constitu-
tional mzchanism available to New York for the proteetion of its interest
‘in zllowing the adopticn of illegitimate ehildren when their natural fathers
are nct available to be consulted. In reviewing the constitutionality of
statutery elassifieations, “it 15 not the funetion of a court ‘to hypothesize
mdependently on the desirability or fensibility of anv possible alterna-
tivels]” to the statutory scheme formulated by [the State].” Lalli v,
Lalli, — U. 8. —, — (1978) (quoting Matthews v. Lucas, 427 U. 8.
495, 515 (1976)). We notc some alternatives to the gender-hased distine-
‘tion of § 111 only to emphasize that the state interests asserted in support
of the statutory classification could be protected through numerous other
‘mechanisms more ¢lesely attuned to those interests.
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that the different treatment afforded unmarried fathers and
unmarried mothers under § 111 bears a substantial relation-
ship to the proclaimed interest of the State in promoting the
adoption of illegitimate children,

In sum, we believe that § 111 is another example of “over-
broad generalizations” in gender-hased classifications. See
Califano v. Goldfarb, 430 U. 8. 199, 211 (1977): Stanton v.
Stanton, 421 U. S, 7, 14-15 (1975). The effect of New York’s
classification is to discriminate against unwed fathers even
when their identity is known and they have manifested a
paternal interest in the child. The facts of this case illustrate
the harshness of classifying unwed fathers as being invariably
less qualified and entitled than mothers to exercise a concerned
judgment as to the fate of their children. Section 11 both
excludes some loving fathers from full participation in the
decision whether their children will be adopted and, at thé
same time, enables some alienated mothers arbitrarily to cut
off the paternal rights of fathers. We conclude that this
undifferentiated distinction between unwed mothers and unwed
fathers, applicable in all circumstances where adoption of a
child of theirs is at issue, does not bear a substantial relation-
ship to the State’s asserted interests,

18 Appellant alzo challenges the censtitutionality of the distinetion made
in §111 between married and unmarried fathers. Appellant urges that
the rearing of a child is an activity eonstitutionully protected from
unreasonable government interference.  See Quilloin v. Wuloott, 434 U. 8.
246, 255 (1978); Weinberger v, Wiesenfeld, 420 U, 8. 636, 652 (1975);
Prince v. Massachusetts, 321 U. 8. 158, 166 (1944). In drawing statutory
distinctions with respeet to who will be permitied to raise a chi'd, there-
fore, the State must act only from a necessity born of a compelling
interest, as it deals with fundamental rights. See, e. g.. Memorial Hospital
v. Maricopa County, 415 U. 3. 250, 253-254 (1974) ; Shapiro v. Thompson,
394 U. 8. 618 (1969). As we have resolved that the sex-based distinetion
of §111 wviolates the Equal Protection Clause, we express no view
concerning the constitutionality of the distinetion under New York law
between married fathers and unmarried fathers.

Finally, appellant argies that he was denied substantive due process
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The judgment of the New York Court of Appeals is -

Reversed.

when the Now York courts terminated his parental rights withont first

finding him to be unfit to'be a parent. See Stanley v. [Hlinows, 405 U. 3.
645 (1972) (semble). Because we have ruled that the New York statute
ig unconstitutional under the Equal Protection Clause, we express no view
on whether every State is constitutionally barred from ordering adoption
in the absence of a determination that the parent whose rights are being
terminated is unfit. : '
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The appellant, Abdiel Caban, challenges the constitution-
ality of § 111 of the New York Domestic Relations Law, under
which two of his natural children were adopted by their natural
mother and stepfather without his consent. We find the
statute to be unconstitutional, as the distinetion it makes
between the rights of unmarried mothers and the rights of
unmarried fathers has not been shown to he substantially
related to an important state imterest.

I

Abdiel Caban and appellee Maria Mohammed lived to-
gether in New York City from September of 1968 until the
end of 1973. During this time Caban and Mohammed repre-
sented themselves as being husband and wife, although they
never legally married. Indeed, until 1974 Caban was mar-
ried to ancther woman from whom he was scparated. While
living with the appellant, Mohammed gave birth to two chil-
dren: David Andrew Caban, born July 16, 1969, and Denise
Caban, born March 12, 1971. Abdiel Caban was identified
as the father on each child’s birth certificate, and lived with
the children as their father through 1973. Together with
Mohammed, he contributed to the support of the family.
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In December of 1973, Mcohammed took the two children
and left the appellant to take up residence with appellee
Kazim Mohammed, whom she marricd on January 30, 1974,
For the next nine months, she took David and Denise each
weekend to visit her mother, Delores Gonzales, who lived
one floor ahbove Caban. Because of his friendship with
Gonzales, Caban was able to see the children each week when
they came to visit their grandimother.

In September of 1974, Gonzales left New York to take up
residence in her native Puerto Rico. At the Mohammeds’
request. the grandmother took David and Denise with her.
According to appellees, they planned to join the children in
Puerto Rico as soon as they had saved enough money to start
a business there. During the children’s stav with their grand-
mother. ¥rs. Mohammed kept in toueh with David and
Denise by mail; Caban communicated with the children
through his parents, who also resided in Puerto Rico. In
November of 1975, he went to Puerto Rico, where Gonzalez
willingly surrendered the children to Caban with the under-
standing that they would be returned after a few days.
Caban. however, returned to New York with the children.
When Mrs, Mohammed learned that the children were in
Caban’s custody, she attempted to retrieve them with the aid
of a police officer. After this attempt failed, the appellecs
instituted custody proeeedings in the New York Family Court.
which placed the children in the temporary custody of the
Mohammeds and gave Caban and his new wife, Nina, visiting
rights.

In January 1976, appellees filed a petition under § 110 of
the New York Domestic Relations Law to adopt David and
Denise*  In March, the Cahans cross-petitioned for adoption..

' Seetion 110 of the New York Domestic Relations Taw, provides in part
that,
“[adu adult or minor husband and his adult or minor wife together
may adopt a child of cither of them born in or out of wedlock and an
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After the Family Court stayed the eustody suit pending the
outecome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to a
New York Surrogate in Kings County, N. Y. At this hearing,
hoth the Mohanuneds and the Cabans were represented by
counsel and were permitted to present and ecross-examine
witnesses,

The Surrogate granted the Mohammeds’ petition to adopt
the children, thereby cutting off all of appellant’s parental
rights and obligations.® Tn his opinion, the Surrogate noted the
limited right under New York law of unwed fathers in adop-
tion proceedings: “Although a putative father’s consent to
such an adoption is not a legal neeessity, he is entitled to an
opportunity to be heard in opposition to the proposed step-
father adoption.” Morcover, the court stated that the ap-
pellant was foreclosed from adopting David and Denise, as

acdult or minor hushband er an adult or minor wife mav adopt such
child of the other spouse.”
Although a natural mother in New York has many parenta! rights without
adopting her child. New York courts have Leld that 8 110 provides for the
adoption of an illegitimate child hy his mother. See In re Anonymons
Adoption. 177 Jize. 683, 31 N. Y. 8. 2d 595 (App. Div. 1041).

2Bection 117 of the New York Domestic Relations Law provides, in
part, that,
“[a]fter the making of an order of adoprien the natural parents of the
adoptive child shall be relieved of all parental duties toward and of all
respongibilities for and shail have no rights over such adoptive child or 10
hiz preperty by deseent or suceession, except ns hereinafrer stated.”
Az an exception to this general rule, § 117 provides i hat,
“{wihen a natural or adoptive parent, having lawiul enstody of a child,
marries 6T remarrics and congents that the stepfather or stepmother mav
adopt such child, such consent shall not relieve the parent so congenting
of any parenta! duty toward such chill nor shall such consent or the
ovder of adeption affect the rights of such cougenting spouse mne snch
adoptive child to inherit from and through each other and the natural
snd adopted kindred of such conszenting spouse.”
In addition, § 117 (2} provides thar adoption shall not affeer a child’s vight.
to distribution of property under his natural parents’ wilt.
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outeome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to a
Now York Surrogate in Kings County, N. Y. At this hearing,
both the Mohammeds and the Cabans were represented by
counsel and were permitted to present and cross-examine
witnesses.

The Surrogate granted the Mohammeds’ petition to adopt-

the children, thereby cutting off all of appellant’s parental
rights and obligations.* In his opinion, the Surrogate noted the
limited right under New York law of unwed fathers in adop-
tion proceedings: “Although a putative father’s consent to
stuch an adoption is not a legal necessity, he is entitled to an
opportunity to be heard in opposition to the proposed step-

father adoption.” Moreover, the court stated that the ap- -

pellant was foreclosed from adopting David and Denise, as

adult or minor hushand or an adull or minor wife mav adopt such o
child of the other spouse.”
Although o natural mother in New York has many parental rights without
adopting her child, New York conrts have held that § 110 provides for the
adoption of an illegitimate child by his mother. See Tr re Anongmous
Adoption, 177 Misc. 683, 31 N. Y. 8, 2d 595 (App. Div. 1941).

?SBection 117 of the New York Domestie Relations Law provides, in
part, that,
“Talfter the making of an order of adoprion the natural parents of the
adoptive child shall be relieved of all parental duties foward and of all
responsibilities for and shall have no rights over such adoptive child or to
his property by descent or suceession, except as hereinafter stated.”
Az an exception to this general rule, § 117 provides that,
“[wlhen a natural or adoptive parent, having lawful custody of o child,
marries or remarries and consents that the stepfather or stepmother mav
adapt such child, such consent shall not relieve the parent so consenting
of any parental dutv townrd such child nor shall such consert. or the
order of adoption affect. the rights of such consenting spouse and such
adoptive child 1o inherit from and through each other and the natural
and adopted kindred of such consenting spouse.”

In addition, § 117 (2) provides that adoption shall not affect s child's right.
to distribution of property under his natueal parents’ will.
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the natural mother had withheld her consent. Thus, the
court considered the evidence presented by the Cabans only
insofar as it reflected upon the Moliammeds' qualifications as
prospective parents. The Surrogate found them well qualified
and granted their adoption petition.

The New York Supreme Court, Appellate Division, affirmed.
It stated that appellant’s constitutional challenge to § 111 was
foreclosed hy the New York Court of Appeals’ decision in
In re Malpica-Orsing, 36 N. Y. 2d 568, app. dismissed for want
of a substantial federal question sub nom. Orsini v. Blasi, 423
U. S. 1042 (1977).  In re David Andrew C., 56 A. D. 2d 627,
391 N. Y. S, 2d 846 (1976). The New York Court of Appeals
similarly affirmed in & memorandum decision based on In re
Malpica-Orsini, supra  In re David A. C., 43 N. Y. 2d 708,
401 N, Y. 8. 2d 208 (1977).

On appeal to this Court appellant presses two claims.
First, he argues that the distinetion drawn under New York
law between the adoption rights of an unwed father and those
of other parents violates the Equal Protection Clause of
the Fourteenth Amendment. Second, appellant contends
that this Court’s deeision in Quillomn v. Walcott, 434 U. 8.
246 (1978). recognized the substantive duc process right of
natural fathers to maintain a parental relationship with their
children absent a finding that they arc unfit as parents.?®

11

Section 111 of the New York Domestic Relations Lasw pro-
vides in part that:

“consent to adoption shall be required as follows: . . .
(b) Of the parents or surviving parent, whether adult or
infant, of a child born in wedlock; [and] (e) Of the

* As the appellant was given due notice and was permitted to participate
ag a party i the adoption proceedings, he docz not coutend that he was
denied the procedural due process held to be requisite in Stanley v. Ilinois,.
405 U. 3. 645 (1972),
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mother, whether adult or infant, of a child bhorn out of
wedlock. . ..” N. Y. Dom. Rel. Law § 111 (MeKinney's
1977).

The statute makes parental consent unnecessary, however, in
certain cases, including those where the parent has relin-
quished his or her rights in the child or has been adjudicated
incompetent to care for the ¢hild* Ahbszent one of these cir-

+ At the Hime of the proceedings hefore the Surrogate. § 111 provided:
“Subjeet to the Hmitations hercinafrer el forth congent to adoption shail
he required ag follows:

“1. Of the adoptive child. if over fourreen vears of age, unless ilie judee
or surrogate in his discretion dispenses with such ronsent:

%2, 0f the parents or surviving parent, whether adult or infant, of a
child horu in wedlock:

“3. Of the mether, whether adult or infant, of a child horn out of
wedlock:

“4. Of anv person or authorized agency having lawil eustedy of the
adoptive child.

“The eonsent ¢hall not be required of o parent who has abandoned the
child or who has surrendered the child to an autherized ngency for the
purpose of adoption under the provisicus of the social services law or of a
parent for whose child a guardian has been appeinted under the provisions
of section three hundred eightyv-four of the social services law or who has
been deprived of eivil rights or whe is insane or who has been adindged to
be an habitval drunkard or who has been judicially deprived of the cus-
tady of the child on account of eruelty or negleet, or pursnant to a judicial
finding that the child is a permanentlv neglected child as defined in section
six hundred cleven of the family court act of the state of New York;
exceph that netice of the proposed adoption shall be given in such manner
as the judge or surrogate may direet and an epportunity to he heard
thercon may be afforded to a parent who has been deprived of eivil rights
and to a parent if the judge or surrogate so orders. Notwithstanding anv
other provision of law, necither notiee of a proposed adoption nor any
process i such proceeding shall be required to contain the name of the
person or persons seeking to adopt the child, ¥or the purposes of thix
section, evidence of insubstantiz] and infreruent contacts by a parent with
Lis or her child shall not. of itself, be sufficient as a matter of law to
preclude a finding that such parent hag abandoned such child.

“Where the adoptive ehild is over the age of cighteen years the con-
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cumstances, an unwed mother has the authority under New
York law to block the adoption of her c¢hild simply by with-
holding consent. The unwed father, on the other hand, has
o similar control over the fate of his child. He may prevent
the termination of his parental rights only by showing that
the petitioning couple would not be fit parents.

Despite the plain wording of the statute, appellees argue
that unwed fathers are not treated differently under § 111
from other parents. According to appellecs, the consent
requirement, of § 111 is merely a formal requirement, lacking
in substance, as New York courts find consent to be unneces-
sary whenever the best interests of the child support the
adoption. Because the best interests of the child always
determine whether an adoption petition is granted in New
York, appellees contend that all parents, including unwed
fathers. are subject to the same standard.

Appellees’ interpretation of § 111 finds no support in New
York caselaw. On the contrary, the New York Court of
Appeals has stated unequivocally that the question whether
consent is required is entirely separate from that of the best
interests of the child® Tndeed. the Surrogate’s decision in the

sents specified in subdivisions two and three of ihis section ghall not be
required, and the judge or surrogate in his diseretion may direct: that the
congent specified in subdivision four of this section shall not be required
if in his opinien the moral and temperal interests of the adoptive child
will be promoted by the adoption and such consent cannol for any resszon
he obtained.

“An adeptive child who hasg, once been lawfully adopted may be
readopted directly from such child’s adoptive parems in the same manner
ag fram itz natural parents. In suck ease the consent of sueh natural
parent shall not be reguired bur the judge or surregate in hig dizeretion
may require that notice be given to the natural parents in snch manner as
he may preseribe.”

58ce In re Corey L. v. Martin L, 45 N. Y. 2d 383, 391, 380 N. E. 2d
266, 270 (197%):

“Absent eonsent, the first foens here wus on the issue of ahandonment
since neither decisional rule nor statute ean bring the relationship to an
cnd hecause someonc colse might rear the child i a more satisfactory
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present case, affirmed by the New York Court of Appeals, was
based upon the assumption that there was a distinctive dif-
ference between the rights of Abdiel Caban, as the unwed
father of David and Denise, and Maria Mohammed, as the
unwed mother of the children: Adoption by Abdiel was held
to be impermissible in the absence of Maria’s consent, whereas
adoption by Maria eould be prevented by Abdiel only if he
could show that the Mohanuneds would not he fit parents.
We conelude, therefore, that § 111 treats unmarried New York
parents differently according to their sex.®

111

Gender-baged distinetions “imnust serve important govern-
mental objectives and must bhe substantially related to
achievement of those objectives” in order to withstand judi-
cial serutiny under the Fqual Proteetion Clause. Craig v.
Boren, 429 U, 8. 190, 197 (1977). See also Reed v. Reed, 404
U. 8. 71 (1971). Although the legislative history of § 111 is
gparse’ in In re Malpica-Orsing, supra, the New York Court

fashion, . . . Abandonment, az it pertains to adoption, relates to such
conduct on the part of a parent as evinees a purposeful ridding of parental
obligntions and the foregoing of parental rights—a withholding of interest,
presence, affection, care and supporl, The best interests of the child, as
such, is mot an ingredient of that conduct and is not involved in this
threshold question.  While promotion of the best interesis of the child is
esgential to wltimate approval of the adoption application, such inferests
cannot act as a substitute for a finding of abandonment.”  (Awhorities
nmitted.)

¢ In Quilloin v. Walcott, 434 T 3. 246 (1978), we considered the consti-
tutionality of a Georgia statute similar to § 111 of the New York Domestie
Relations Law. Tn uphelding the statute sz apphied in that ease. we
gpecifiealty noted that the appellant had uot presented property a claim
that the Georgin statute’s gender-baged distinetion among unmarried par-
ents violated the Equal Proteetion Cliuse. See 434 170 8. af 233 n. 13,
Our upholding of the statute in Quillein, therefere, has no bearing upon
our review of the gender-bazed distinetion of § 111,

T Consent of the unmarried father has never been required for adoption
under New York law, although parental conzent otherwise has been



TT-6431—0PINTON
3 CABAN v, MOIAMMED

of Appeals sct forth in detail the state interests it believed to
be promoted hy § 111 of the New York Domestie Relations
Taw?® The court recounted New York's substantial interest
in promoting the interests of illegitimate children, for whom
adoption often is the best course. The court concluded that,

“It]o require the consent of fathers of children born out
of wedlock . . ., or even some of them, would have the
overall effect of denying homes to the homeless and of
depriving innocent children of the other blessings of
adoption. The cruel and undeserved out-of-wedlock
stigma would continue its visitations, At the very least,
the worthy process of adoption would he severely im-
peded.” Id., at 572.

The court reasoned that people wishing to adopt a child
horn out of wedlock would be discouraged, if the natural
father eould prevent the adoption by mercly withholding his
consent. Indeed, the court went so far as to guggest that
“Iinlarriages would be discouraged because of the reluctance
of prospective hughands to involve themselves in a family
situation where they might only be a foster parent and could

recuired at least since the late 19th century.  See, e, g, Laws of the State
of New York, 119th Session T.. 1806, ch, 272, There are no legizlative
reporis setting forth the reasons why the New York Legislature exceptod
unmarried fathers {rom the general recuirement of parental consent for
adoption.

8 Tn Orstal v. Blasi, 423 Y. 8, 1042 (1977), ihe Court: dismisszed an appenl
from the New York Court of Appeals challenging the constitutionality of
& 111 as applied to an unmarricd father whoze child had been ordered adopted
by a New York Surrogate. In dismissing the appeal, we indicated that a sub-
stantial federal question was lacking,  This was a ruling on the merits, and
thercfore is entitled to precedential weight. See Hicks v. Mirando. 422
U. 3. 332, 344 (1975). At the same timc, however, our decizion not to
review fully the questions presented in Orsing v. Blesi iz not entitled fo
the same deference given a ruling after briefing, argument, and a written
opinion. Sec Edelman v. Jordan, 415 U. 8. 651, 671 (1974). Insofar az
our decision today i inconsistent. with our dismissal in Orsini, we overrule
our prior decigion.
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not adopt the mother’'s offspring.” Id., at 573. Finally, the
court noted that if unwed fathers’ consent were required
before adoption could take place, in many instances the
adoption would have to be delayed or eliminated altogether,
because of the unavailability of the natural father.”

The State’s interest in provicing for the well-being of illegi-
timate children is an important one. Furthermore, we do not
doubt that the bhest interesie of such children often may
require their adoption iuto new families who will give them
the stability of a normal, two-parent home. Even if
prompted by a concern for the best interests of illegitimate
children, however, § 111 cannot withstand judicial scrutiny
under the Equal Protection Clause unless it is shown that the
gender-based distinetion of the statute is tailored reasonably
to meet this coneern.  As we repeated in Reed v, Reed, supra,
at 76, a statutory “classification ‘must be reasonable, not arbi-
trary, and must rest on some ground of difference having a
fair and substantial relation to the object of the legislation,
so that all persons similarly circumstanced shall be treated
alike.! Royster Guano Co. v. Virginig, 253 U. 8. 412, 415
{1920).”

We find that the distinetion in § 111 between unmarried
mothers and unmarried fathers does not bear a substantial
relation to the State’s interest in providing adoptive homes
for its illegitimate children. Tt mayv be that, given the oppor-
tunity, some unwed fathers would prevent the adoption of
their illegitimate children. ekt tcatsttidgy 1

i aglren.  Thisimpediment to adoption, how-
ever, is likely to be the result of a natural parental interest
shared by both genders alike; it is not a manifestation of any
profoune difference between the affection and concern of

2 In hiz brief as emicus curice, the New York Attorney General echocs

the New York Court of Appeald’ cxposition in In re Malpica-Grsini of
the interests promoted by § 111% different treatment of unmarried fathers.
See Amicus Brief of New York Attorney General, at 16-20.
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mothers and fathers for their ehildren, Neither the State nor
the appellees have argued that unwed fathers are more likely
to object to the adoption of their children than are unwed
mothers; nor is there any sclf-cvident reason why as a class
they would be.

The New York Court of Appeals in Matter of Malpica-
Orsint, supra, suggested that requiring unmarried fathers’
consent would pose a peculiarly strong impediment to adop-
tion because often it is impossible to locate unwed fathers
when adoption proceedings are brought, whercas mothers are
more likely to remain with their children. Even if unwed
fathers usually are more difficult to locate and identify than
nnwed mothers, this fact lends little support to the judgment
below. The State’s interest in proceeding with adoptions
where oue parent cannot be found or identified may be pro-
tected adequately by means that do not draw such an in--
flexible gender-based distinetion as that made in § 111 (3).°
Indeed, under the statute as it now stands the Surrogate may
proceerl in the ahsence of consent when the parent whose
congent otherwise would be required has abandoned the child.
See, ¢. g., In re Orlando F., 40 N. Y. 2d 103 (1976). This
abandenment provision of § 111 applies to fathers and
mothers alike, with respect to children born in wedlock.
Thus, New York already has provided for situations where,
but for the absence of a parent, a child would be placed in
a new. adoptive home. In sum, no showing has been 1nade
that the different treatment afforded unmarried fatherstand
“unmarried mothers under § 111 bears a substantial relation-
ship to the proclaimed interests of the State in promoting the
adoption of illegitimate children.”

W &ee Comment, The Emerging Constitutional Proteetion of the 1u-
tutive Father's Parental Tights, 70 Mich. L. Rev. 1581, 1500 (1972},

I the New York Court of Appeals i+ correet that ummarried fathers
often desert their familics, then allowing such fathers a right to object to
ihe termination of thelr parental rights will pose little threat to the Siaie's
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Beyond the State’s interest in promoting the adoption of
illegitimates, appellees assert that the eommon “experience of
mankind” indicates that “a natural mother. absent special
circumstances, bears a closer relationship with her child . . .
than a father does.” Tr. of Oral Arg., at 41. Accord,
Stanley v. llinois, 405 U, 8. 645, 665-666 (1972) (BURGER,
C. I, dissenting). Thus. appellees appear to argue that the
distinetion of § 111 between unmarried mothers and unmar-
ried fathers merely reflects that mothers and fathers are not
“similarly situated” for purposes of the Equal Protection
Clause, and therefore that their different treatment docs not
violate the Constitution.

. Whatever may be said about the differences between ma-
ternal and paternal relations, it is plain that the New York
Legislature did not rely upon any such differences in drafting
§111. Section 111 draws no gender-based distinction between
parents of children born in wedlock, giving each the right to
prevent the adoption of the child merely by withholding con-

ability to order adoption. I the father 15 unknown, the Surrogaie mayv
proceed by order of publication; ar where the father's identity is known,
the Surrogate may send notice to the last known address.  In cither such
eaze. absent an appearance, the adoption mav proeced.  Indeed, it conld
be argued that the unwed mother will be more likely 1o bloek the adoption
of her ehildren than will the wnmarried father. ag she more offen will
be present to objeet,

We do not suggest that the provision of § 111 making pazrental conzent
unnecessary in cases of abandonment iz the only eonstitutional mechani=m
available to Nesw York for the protection of its interest in allowing the
adoption of Hllegitimate children when their natural fathers are not avail-
able to be consulted. Tn reviewing the constitutionality of statutory
classifientions, “it i not the hmclion of a court ‘o hypothesize inde-
pendently on the desirability or feasibility of any possible alternative[s]’
to the statniory scheme formulated by [the Srate]” Lalii v. Lalli, —
U. 8 . —— (1978) {¢uoting Matthews v. Lucas, 427 1. 8, 405, 515
(1876)). We note some alternatives to the gender-hazed distinetion of
§ 111 only to emphasize that the state Interests asserted in support of tie
stalutory ehigsification could be protected through other mechanisms more
closelv attuned to those interests.
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sent.  Thus, the legislature did not view a purported differ-
ence between mothers and fathers to be sufficiently great to
reqiire recognition with respect to children born in wedlock,
as well as those born without. At the same time, the statute
provides for those cases where married parents have not
teken an aetive interest in their children, by eliminating the
consent requirement under certain circumstances enumerated
in the statute. Neither the State nor the appellees have
suggested to us any reason why the carefully drawn provigions
of §111 with respect to married parents would not work as
well in the case of parents who are not married.”

IZven if pereeived differences between maternal and paternal

relations were the basis for the gender-based distinetion of

§ 111, the statute would not meet the requirements of equal
protection, as its classification is grounded on “archaic and over-
broad generalizations,” concerning the family.
v. Goldfarb, 430 U. 8. 199, 211 (1977); Stanton v. Stanton,
421 U. 8. 7, 14-15 (1975). The traditional role of the
mother, centering in the home and the rearing of children, is

an honored and respected one.  Yet we may no longer presume

2 There is a difference between unmarried mothers and fathers, of

courge, whish does 1ot exist for parents of children born in wedlock. As
mazt States presume that a child born in wedloek is fathered by the hus-
hand of the mother, see, e. g., Commissioner of Public Welfare v. Koehler,
284 N. Y. 260, 30, N. E. 2d 587 (1840}, it is easv to determine the
identity of either the mother or the father of such a child. The identity
of the mother of a clild born out of wedloek also is readily aseertainable,
but the father’s identity often presents a difficult question. See Lalli v,
Lalli, ~—— U. 8§, —, — (1978); Trimble v. Gordon, 430 U. 8. 762, 770
(1977). Brates have a legitimate interest, therefore, in providing thai
an unmarried father's right to objeet to the adoption of a child will be
conditioned upon his showing that it is in fact his child. Such is not,
however, the import of the New York statute here,  Although New York
prevides for actions in itz Family Courts to establish paternity, see §§ 513
to 571 of the New York Judiciary Court Acts, there is no provision allow--
ing men who have been determined by the court to be the father of a
cluld born out of wedloek to objeet 1o the adoptien of their children.
under § 111.

See Califano
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that by custoin or under the constitutional guarantee of cqual
protection women are destined cxelusively for homemaking
rather than other carcers in our society. At least, legislative
classifications eannot be predicated on such a presmmnption.
See Stanton v. Stanton, supra, at 14-15.

Nor may we accept uneritically the generalization—under-
lying much of the arguinent in support of § 111—that mothers
are closer to their children than are fathers. During infaney,
the mother’'s role ig unique, although even then one canuot
invariably assume that the father’s role in his child's life is
less than that of the mother. As children grow older, gen-
eralizations concerning child-parent relations and paternal
responsibility become less accurate.  The present case demon-
states that an unwed father may take a continuing and
devoted interest in his children’s well-being. There is no
reason to believe that the Caban children, aged 4 and 6 at
the time of their adoption, econtinued to have a relationship
with their mother unrivaled by the affection and concern of
their father. The facts of this case illustrate the harshness
of elassifving fathers as being invariably less qualified and
entitled than mothers to exercise a concerned judement as
to the fate of their children. Section 111 at the same time
both excludes some loving fathers from full participation in
the decigion whether their children will be adopted and en-
ables some alienated mothers arbitrarily to cut off the pa-
ternal rights of fathers.™

We conclude that this gender-based statutory distinetion
does 1ot bear a substantial relationship to the State’s asserted
interests.™

' Wa gertainly do not suggest thas state legislatures may draw no dis-
tinetions between maternal aud paternal roles in our society. Our hold-
ing is confined to eclassifications, Hke the onc before us, where the rela-
tionship to the State’s interests is too tenuous to meet the standards
articulated in the decisgions of this Court.

" Appellant also challenges the constitutionality of the distinetion made
i § 111 between married sud unmarried fathers. Appeflant urges that
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The judgment of the New York Court of Appeals is

Reversed,

the rearing of a child is an activity constitutionally protected from unrea-
sonable government interference, See Quilloin v. Walcott, 434 1. . 2486,
255 (1978} ; Wemnberger v. Wiesenfeld, 420 T. 8. 636, 652 (1975); Prince
v. Massachusetts, 321 . 8. 158, 166 (1944). 1t is argued that in draw-
ing statufory distinetions with respect to who will be permitted to raize
a child, the State must aet only from a necessity born of a compelling
interest, as it deals with fundamental rights. Sce, e. g, Memorial Hos-
pital v. Maricopa County, 415 U. 8. 230, 253-254 (1974); Shapire v.
Thompson, 394 U, 8. 618 (1969). Az we have resolved that the sex-hased
distinction of § 111 viclates the Egual Protection Clause, we express no
view concerning the constitutionality of the distingtion under New York
law between married fathers and unmarried fathers.

Appellant also argues that he was denied substantive due process when
the New York courts ferminated his parental rights withont first. finding him
to be unfit to be a parent. Sec Stawley v. Iilinois, 405 U. 8. 645 (1972)
{semble). Again, because we have ruled that the New York statute is
unconstitutional under the Xqual Protection Clause, we express no view
on whether » State is constitutionally barred from ordering adoption in
the absence of a determination that the parent whose rights are being
terminated is unfit,
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Supreme Gonrt of the Vinited Stules

Washington, B. . 20543 DEC 2 § 1978

CHAMBERS OF
JUSTICE JOHN PAUL STEVENS

December 29, 1978

RE: 77-6431 - Caban v. Mohammed and Mohammed

Dear Lewis:

As you will recall from the Conference, I am on
the other side of the Equal Protection issue in this
case. It is therefore presumptuous of me to raise
any question about your opinion. Nevertheless, because
I am profoundly troubled by its potential impact on the
typical adoption of the newborn infant, I would like
to identify some of my concerns informally, rather than
in any sort of formal writing.

It is my understanding that the most respected ‘
adoption agencies throughout the country generally
make the adoption arrangements well before the child
is born. In many cases involving teenage mothers, the
identity of the father is either undisclosed, unknown,
or even ambiguous. In a significant number of cases
the father may even be unaware of the pregnancy. As
a practical matter I wonder how the new constitutional
requirement of either consent or a finding of unfitness
of the father will work.

Even in those cases in whiéh consent of the
father is obtained, how will the adopting parents be
protected against the risk that some other person will
subsequently make a claim that he was the father and
did not give his consent? Even when an evidentiary
hearing would demonstrate that the concern was not
justified, the adopting parents may nevertheless be
genuinely fearful of unknown contingencies. There




[l

Mr. Justice Powell
Page two

are no title companies guaranteeing the fatherhood of
unborn illegitimate children.

If the father's consent cannot be obtained, perhaps
because the mother is unwilling to reveal his identity,
how can the unfitness of the father of an unborn child
be demonstrated? If the failure to marry the mother
is considered adequate proof, then the whole requirement
of a father's consent becomes meaningless. Your opinion
suggests that notice by publication would cut off sub-
sequent challenges by unconsenting fathers or possible
fathers, but what would such a notice say? It would be
useless if it did not identify the mother, and if it
does identify her, it would offend her privacy interests
in a most outragedus fashion.

I will not burden you with further writing, but I
wonder 1f you would give consideration to trying to
develop some limitation in the opinion to minimize its
impact on the adoption of infants. I realize that this
may not be possible under an Egqual Protection rationale--
and, indeed, that is why I cannot join the analysis--but
my respect for your practical wisdom prompts me at least
to raise the question with you.

Respectfully,

9.

Mr. Justice Powell
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Januarv 2, 1979

No. 77-6431 Caban v. Mohammed

MEMORANDUM TO THE CONFERENCE:

I am contemplating making some changes in the
first draft of the opinion I circulated on December 28.

I hope to recirculate within the next few days.

L.F-Pn, lTro

S8
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Memorandum

‘ ey

To: Justice Powell

Re: Mr. Justice Stevens' 1ét;er in Caban

I

You have asked me to review our opinion in Caban v.

Mohammed, No. 77-6431, in ghe light of Mr. Justice Stevens'
letter to you of December 29, 1978. Justice Stevens raises
several thoughtful points concerning the difficulties our
opinion will pose for the adoption of newborn infants. I
believe that his concerns fairly may be grouped into three
categories., First, he suggests that—often it will be
impracticable to obtain thé consent of the uﬁmarried father, as
his identity will be "undiSClosed; uﬁknown, or even ambiguous.”
Second, Justice Stevehs aréues that~fequiring the consent of

the natural father will undermine the substantial interest in

»

repose; adoptive parents will be reluctant to adopt a child

knowing that in the future some man may come forward to claim
that he--not the man who consented to the adoption—--is the true
father. .Finallégﬁghstice Stevens takes issue with our
suggestion that the stéte may set up mechanisms {such as
publication) to foreclose natural fathers' rights in some
circumstances. He notes that requiring publication of an

illegitimate child's birth "would offend [the mother's] privacy



S

™

interests in a most outtageous fashion."

Although Justice Stevens' expressed concern is with
the adoption (arranged generally before birth) of newborns, you
should notice that his criticisms apgly in SOTE¢§EEEEE to all %?HL/’
adoptions. Thus, there often will be gquestions concerning the
e
identity of the father with respect to children several years
old. 1Indeed, the record in the present case indicates that at
the hearing before the Law Officer Maria Mohammed tried to
raise questions concerning Abdiel Caban's status as the father
of David and.Denise by testifying that she had had sexual ?7f,
relations with another man sometime prior to each of the

children's births.

Because of the uncertainty surrounding the identity of

all unmarried fathers (irrespective of the age of their

chi}drén), problems of finality will ar%se whenever unwed
fathers are given the righﬁrto have some control over the fate
of their children; Thus, for example, in the present case even
if Abdiel Cabén were to consent to the adoption of his
children, it is impossible to assure the adoptive parents with
certainty that five years hence no other man will come forward
and seek to prove £hat he--not Caban--is the real father.
Finally, if the unwed mother wishing the adoption of
her child refuses to identify the father of that child, then
the problem of how to discern the father's identity arises
whatever the age of the child. Publication often will have no

less intrusive an effect when the children are five than when



they are newly born.

To be sure, there are important distinctions between

the newborn adoption and other adoptions--distinctions that may
,___________________—-_—-—-——"“—'
make Justice Stevens' concerns less compelling when applied to

older children. Thus, it may be that the state

constitutionally may distinguish between parents who have
W

developed some substantial relationship with their children and
WMW

those who have not. If this is the case, then only those
[ NS S P .

natural fathers who have been living with their children as de

facto fathers for some period of time must be accounted for by

‘the state, and such fathers often may be more readily

identifiable without resort to such things as publication,
Similarly, if the state constitutionally may limit the veto to
parents with a substantial relationship to their illegitimate
children, then parents without such a relationship may be

precluded from subsequent challenges to an adoption, whether or

_not they are the "real parents." My point, then, is not to

take issue with Justice Stevens' emphasis upon newborn
adoptions, but rather -to indicate that, to my mind, the
concerns he poses apply in some degree to all adoptions.

As I see it, there are three alternative ways we could

e s

alter the opinion to accomodate the difficulties posed by
W
Justice Stevens: (1) we could indicate that states remain

("-——‘———_“""'___'_‘_*‘-'""n
free, in cases where the unwed father's identity is unknown, to

fashion some mechanism for giving minimal protection to the

father and maximum protection to the mother's interest in



privacy and the adoptive parents interest in finality; (2) we
could emphasize the distinction we suggest at the end of the
opinion between parents of newborns and parents of older
children/(such as are involved in the present case); or (3) we
could rewrite the opinion as recognizing a substantive due
process right on the part of unwed fathers.

1. Determination of Father's Identity

————— e —— T ———

In the opinion as now written, there are references to
the state's interegt in giving parental rights only to those
who truly are @arents. See n. 11 & 12. As we say in note 12,
states presume that children born in wedlock are fathered by
the man married to their mother. If some similar prgsumption
were constitutionally permissible with respect to children bofn
out of wedlock, then many of the problems concerning the
identification of the unmarried father would be eliminated.

It is difficult to find a presumption that seems
fairly applicable to unmarried fathers. One alternative,
however, might be that only those fathers who either: (1) are
living with the child's mother at the time of birth; or (2} are
identified as fathers by the child's mother at birth, are
entitled to assert parental ;;ghts. All other unmarried fathers

would be deemed ineligible to assert parental rights, on a

theory analogous to the abandonment provision of N.Y. Domestic
WWM”*

Relations Law §111. Once deemed ineligible, the unmarried

N WO, R ]

father's rights could be statutorily terminated entirely,

thereby foreclosing subseguent challenges to édoption. Though



this might seem harsh, it strikes me as being little different
from other mechanisms that we have found to be acceptable to
promote the state's interest in finality and ordered social

\
relationships. See, e.b., Lalli v. Lalli.

Fortunately, this Court  need not come up with a
—_—__WM

suitable mechanism to deal with situations where the identity
% g MR

oE“EEE\EEEEEE’ié;EE,QSubE. In this case there is no such

substantial doubt, and so the statute %s applied to this case

is unconstitutiogal.- To meet Justice Stevens' concerns,

however, we should consider two things: (1) explicitly leaving

the door open to the states t6 draft a statute designed to deal

with‘the problem of the unknown fa£h¢r (this could be done by

expanding either footnote\11 or footn9te_12); and (2) inserting

language in bertinent‘places to indicate that we are

considering the conétitutionality of §111 as applied to this

case, wﬁere the identity of the unmarried father is not in

question. khﬁ”r

2. Distinction Between Newborns and Older Children fhﬂuéﬁ/
A second way we could deal with Justice Stevens' #&ﬂh/

concerns would be to recognize the distinction he seems to urge

between newborn and older children. Notes from Conference

indicate that he believes that a mother has a unique

——

relationship with her child at birth which does not obtain once
the child has grown older. This distinction comports with
e —— e e et

Justice Stevens' concern in particular with adoptions which

take place at birth. Moreover, in the opinion as now written
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we recognize that there may be a difference between the quality
of maternal and paternal relations with respect to newborn
infants. See Opinion at 13.

There are two reasons why a distinction between
e S — e R T e

newborn infants and older children makes sense. First, it is
P el e 2y
plausible, as we concede in the opinion as now written, that

btk S - — g Yol - e

mothers in fact have a special relationship with their children

at birth that is not -equalled by a father's relations with his

new child; this is a result of gimple biology. Thus, mothers
hoLhiers

and fathers necessarily are not "similarly situated” with
respect to newborn infants. With the passage of time, however,

—

s o T g

this necessary disparity between maternal and paternal

relations dissipates—--the difference between maternal relations
and paternal relations becomes more a matter of the conduct of
the parents than of biology. Some fathers become very close to
their children; others may not even know their children. Thus,

although the state may be entitled to presume a difference

P el
et

between maternal and paternal relations with respect to a
w re—

newborn, it cannot presume such a difference where, as in the
.\___,_.-—-'s -

present case, the children are substantially beyond the point
"“'-..___‘_"__r._——

of infancy. The fallacy of presuming that fathers continue to

—— e,

have an inferior relationship to their children after infancy

is illustrated by the facts here, where Caban has acted as the
de facto father of his children. This Court recognized the
importance of such action in Quilloin, where, in rejecting an

unwed father's attempt to block the adoption of his children,
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the Court noted that the father never had lived with or had
custody of the children.

Moreover, there is a second reason why the states

T A ———————,

constitutionally should be allowed to distinguish between the
parental rights of unmarried fathers of newborns and fathers of

older children. If the right to veto the adoption of one's

- v, ity oy

children depends upon one's hav1ng functioned as a de facto

S L ey T R oot T et e
father, then the problem of 1dent1fy1ng the father will be
SRR TN TN T N T TN e T T i R i
substantially reduced.

‘MMRWM

3. Substantive Due Process

The third alternative you should consider is rewriting
the opinion to recognize in unwed fathers a substantive due
process right to veto the adoption of their children. The

groundwork for such a ruling was (apparently) laid by the Court

in Stanley f. Illinois, 405 U.S. 645 (1972), where the Court
ruled that an unwed father is entitled to a hearing concerning
his fitness as a father before his children are taken from him.
Justice White (who wrote Stanley) now contends strongly that
the case was merely a procedural due process case--Stanley was
entitled to a hearing, nothing more. Others have interpreted
Stanley as necessarily being based upon substantive due process

considerations: By giving Stanley a hearing concerning his

fitness, the Court implicitly ruled that the Constitution
precludes the termination of parental rights absent a finding
of unfitness: See, e.g., Note, The Emergin§ Constitutional

Protection of the Putative Father's Parental Rights, 70



Mich.L.Rev. 1581, 1604 (1972). Several law clerks this Term
concur in this analysis.

The Court further indicated that parental rights are
entitled to substantive due process protection in Quilloin,
whe;g Mr. JqEEigsﬁ!iziziiifizﬁgiszgm>said that "[w]le have
little doubt that the Due Process Clausé would be offended
PIi]f a State were to attempt to force the breakup of.a natural
family; over the objections of the parents and their children,
without some showing of unfitness and for the sole reason that
to do so é% thought to be in the children's best interest.'"

There is precedent, therefore, for finding substantive
due process to be offended by §111., To be sure, in order to
meet Mr. Justice Stevens' concerns,the right would have to be
stated with thosﬁﬂcare. The formulation he seems to prefer is
that unwed fatheré "with a substantial relationship to their
children" have a due process right to exercise a veto over
those children's adoption. By requiring a "substantial
relationship,” Justice Stevens seeks to do two things: (1)
give mothers—but not fathers—the veto with respect to newborns;
and (2) avoid difficulties with determining the identity of the
father--fathers who have maintained a substantial relationship
with their children should not be hard to find.

The principal advantage I see to a substantive due
process approach is that it avoids the thicket of equal

protection with which we have been struggling. Thus, it is in

the mainstream of some thought, which dictates that much of



equal protection should be rethought to come under the
substantive constitutional protections underlying the
challenge.

L

I see two principal disadvantages to proceeding under
wm.mw

a substantive due process rubric. First, I am not persuaded of

e B s s
et G I gy o oy g g™ Flareet

the strength of the precedent cited. Although Stanley could be

read to be a substantive due process case, it is not:the.only'
fair reading, in my view. Thus, there was a reason Justice
White fastened upon the "fitness" of the unwed father as the
subject of the hearing guaranteed by due process: The State in
Stanley had asserted as the justification for its statute its
interest in awarding children only to fit parents. Thus, the
State claimed that most unwed fathers were unfit and therefore

properly were denied parental rights. Justice White wrote the

opinion, therefore, to éay that the State could not make such a
blanket assumption--that it would have to use the procedural
mechanism of a hearing to protect its interest in fitness.

Second, and more important, I feel a great deal of
. L e v ——————

unease in ruling that the Constitution requires every state to
W—M

grant parents with a substantial relation to their children a
W

veto identical to that created under §111. Thus, by ruling

—eet
7

that substantive due process requires that Caban be given a
right identical té Maria's, the éourt would be finding the
statutory mechanism of-the'Ngw York statute to be
constitutionally required. I am not at all sure, however, that

I would consider to be unconstitutional a state statute which



10.

provided that, in cases of broken homes, the best interests of
the child would govern any adoption proceeding, provided that
there would be some presumption that parents who had maintained

a substantial relation with their child would not be cut off.

Thus, I fear that substantive due process would go too far in %/

T ——
consti i 1z states' law of adoption.

Recommendation
MARGIN-INDENT OVERLAP **



10.
provided that, in cases of broken homes, the best interests of
the child would govern any adoption proceeding, provided that
there would be some presumption that parents who had maintained
a substantial relation with their child woﬁld not be cut off.
Thus, I fear that substantive due process would go too far in
constitutionalizing states' law of adoption.

Recommendation

As I mentioned to you this morning, I have a

preference for the second alternative I discussed above. This
seems to me the most intuitively acceptable, and certainly is

the easiest to adapt in our‘opihion. I have taken the liberty,
therefore, of modifying a coéy of our épinion along the lines I

have suggested so that you can see what I have in mind.

1/2/79 . David
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Qldern,?agz {0

The ﬁew York Court of Appeals in Métter'of'Malpicaé
Orsini, supra, suggested that requiring unmarried fathers'
consent would pose a peculiarly strong impediment for adoption
because of;en it is impossible to locate unwed fathers when
adoptién proceedings are brought, whereas mothers are more

Uz sreciey agrte A
likely to remain with their children. E)_ven iﬁ/\unwed fathers

usually are more difficult to locate and identify than unwed

Kud”

motherzéxi.his fact lends little support to the denia} of
appellant's parental rights in this case. Appellant was
identified as the father of David and Denise on the children's
birth records and by his 10nq—standinq role as the children's
de facto father.'0 Furthermore, there was no difficulty in
locating appellant, as he was a party to the proceedings below
from their inception.

_The state's interest in proceeding with adoptions in

cases, unlike the present one, where one parent cannot be found

e



whose consent otherwise would be required has abandoned the

child. See, e.g., In the Matter of Orlando F., 40 N.Y.2d 103

(1976). This provision of §111 applies to fathers and mothers
alike, with respect to child;en born in wedlock. Thus, New York
already has provided for situations where, but for the absence
of a parent, a child would be placed in a new, adoptive home .
To be sure, in the case of adoption of newborn infants it may
be. impossible to say that an unwed father has "abandoned" his
child., In such cases, ;he father has not been given an
opportunity to act as a father toward his child; indeed, often
he may not know he has fathered the child. To avoid
difficulties of identifying and locating the father in such '
circumstances, it may be necessary for the State to draw a
distinction hetween mothers and fathers of newborn children.

This hardly Jjustifies the broad distinction of §i11,’heu§sex¢\_1§/’)
which applies, as in the present case, to children far beyond |

the point of infancy. In sum, no showing has been made that

the different treatment invariably afforded unmarried father

and unmarried mothers under §111 bears a substantial

relationship to the proclaimed interest of the State in



Footnote
10. In rejecting an unmarried father's constitutional claim in

Quilloin - v. Walcott, 434 U.S. 246 (1978), we emphasized the

importance of the appellant's failure to act as a father toward
his children, noting that he,

. ..has never exercised actual or legal custody over
his child, and thus has never shouldered any
significant responsibility with respect to the
daily supervision, education, protection, or care
of the child., Apellant does not complain of his

exemption from these responsibilities and, indeed,
he does not even now seek custody of his child.

I1d., at 256,

Appellant*gTelationship to his children in the

resent case contrasts sharply with the relationship we found

substantial period of time: four years with David Caban, and

7£k:;;;jl fresent in Quilloin. Caban lived with his children for a

just under two years with Denise Caban. According to the

Surrogate's decision, during this time he helped provide for ,/”";25///

the children's needs, and the testimonv given at the hearing

before the Law Assistant indicates that he acted as any married

father would toward the two children. After the children were

taken from him by appellees, appellant continued to see ihe7
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We consider, therefore, whether the &4‘f7é4‘47v“5ﬁ/
!
| G Rz <
distinction in §111 between unmarried mothers and ‘12““52Hf‘1521*

//
unmarried fathers bears a substantial relation to the ‘6172277;

state's interest in providing adoptive homes for its
illegitimate children. The question in the abstract is
not free from significant difficultybecause ?f the
varying circumstances in which the adoption of such
children is desired., The situations of unwed mothers
and unwed fathers may be quite different at times and
in some circumstances. ‘But they are not invariably
different, as'§111 apparently presumes. During
infancy, the mother's role - biologically and otherwise -

is unigue. This uniqgeness, combin?d with the special
difficulties attendant upon identifying and locating
unwed fathers at birth, may justify some statutory
distinction between mothers and fathers of newborn
infants.

As children grow older, however,

generalizations concerning child-parent relations and

parental responsibility become less acceptable as a



Caban and appelleeMaria Mohammed lived together from
September 1968 until the end of 1973, dufing which time
they held themselves out as being husband and wife.
Their son David was born in July 1969 and their
daughter Denise was born in March 1971. Appellant
identified himself as the father on each child's birth
certificate, and lived with the children as their
father through 1973. The Cabans were a natural family,
in which both the father aﬁa mother participated in th?
care aAG support of their childrenf& Following the
breakup of this family, there is no reason to believe
that the Caban children, aged 4 and & at the time of
their adoption, had a relationship with their mother
that was significantly different from that of their
father in terms of affection and parental concern.

It is arqued, however{ that even with fespect
to older children the identity of ap unwed father often
is undisclbsed, unknown or even ambiguous, and this

affords further justification for the gender-based



substantial relationship with the child and
acknowledged paternity, he may be identified as readily
as the married father. This also is true where the
unwed father comes forward and objects to the
terimination of his parental rights.
The state's interest in proceeding with

o
adoptiongim cases, unlike the present one, where one
parent cannot be found or identified also may be
protected reasonably by means that do not draw such an
inflexible gender-based distinction as that made in
§11111. Indeed, under the statute as it now stands the

Surrogate may proceed in the absence of consent where

the parent whose consent otherwise would be required is

found to have abandoned the child. See, e.g., In the

matter of Orlando F, 40 N.Y.2d 103 (1976). This

abandonment provision in §111 applies to fathers and

mothers alike with respect to children born in wedlock,

as well as to unwed mothers. No reason has been

-~

suggested why a similar provision should not be applied



not known - or, if known only to the mother, is not
disclosed by her - this interest may be protected by

appropriate measures to foreclose post-adoption claims
of paternity.



In summary, we. think that §111 is another
example of "overbroad generalizations" in gender-based

classifications. See Califano v. Goldfarb, 430 U.S.

199, 211 (1977); Stanton v. Stanton, 421 U.S. 7, 14-15

F1975). The effect of New York's classificationlis to
discriminate seriously against unwed fathers ét least
where they are known and have manifested a paternal
interest in the child. The facts of this case
illustrate the harshness of classifying unwed fathers
as being invariably less qualified and entitled than
mothers to exercise a concerned judgment as to the fate
of their children. Sectign 11 both excludes some
loving fathers from full participation in the decision
whether their children will be adopted and, at the same
time, enables some alienated mothers arbitrarily to cut
off the paternal rights of fathers. We conclude that
this undifferentiated distinction between unwed mothers

and unwed fathers, applicable in all circumstances
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We consider, therefore, whether the /é&;da,uévk

distinction in §111 between unmarried mothers and

unmarried fathers bears a substantial relation to the

state's interest in providing adoptive homes for its

illegitimate children. The gquestion in-the abstract is

nct free from ségaft?aant difficulthbecause of the

varying circumstances in which the adoption of such
children is desired. The situations of unwed mothers
and unwed fathers may be quite different at timés and
in some circumstances. But they are not invariably
different, as §111 apparently presumes.- During
infancy, the mother's role - biologically and otherwise -

is unique. This uniqueness, combined with the special
difficulties attendant dpon identifying and locating
unwed fathers at birth, may justify some statufory
distinction between mothers and fathers of newborn
infants.

As children grow older, however,

generalizations concerning child-parent relations and

parental responsibility become less acceptable as a
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Caban and appelle Maria Mohammed lived together from
September 1968 until the end of 1973, during which time
they held themselves out as being husband and wife.
Their son David was Porn in July 1969 and their
daughter Denise was born in March 1971. Appellant
identified himself as the‘father on each child's birth
certificate, and lived with the children as their

father through 1973. The Cabans were a natural family,

in which both the father and mother participated in the

care and support of their childrens. Following the
breékup of this family, thefe is no reason to believe
that the Caban children, aged 4 and 6 at the time of
their adoption, had a relationship with their mother
that was significantly different from that of their
father in terms of affection and parental concern.

It is argued, however, that even with respect
to older children the identity of an unwed father often

is undisclosed, unknown or even ambiguous, and this

affords further justification for the gender-based
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substantial relationship with thé child and
acknowledged paternity, he may be identified as readily
as the married father. This also\is true where the
unwed father comes forward and objects to the
te;fﬁination of his parental rights.

The state's interest in proceeding with
adoptignsﬁn cases, unlike the present one, where one
parent cannot be found or identified also may be
protected reasonably by means that do not draw such an
inflexible gender-based distinction as tﬁat made in
§11111. Indeed, under the statute as it now stands the
Surrogate may proceed in the absence of consent where
the parent whose consent otherwise would be required is

found to have abandoned the child. See, e.g., In the

matter of Qrlando F, 40 N.Y.2d 103 (1976).  This

abandonment provision in §i11 applies to fathers and

mothers alike with respect to children born in wedlock,

as well as to unwed mothers. No reason has been

suggested why a similar provision should not be applied




not known - or if known only to the mother, is not
disclosed by her - this interest may be protected by
appropriate measures to foreclose post-adoption claims
of paternity.
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In summary, we think that §111 is another
example of "overbroad generalizations" in gender-based

classifications. - See Califano v. Goldfarb, 430 U.S.

199, 211 (1977); Stanton v. Stanton, 421 U.S. 7, 14-15

(1975). The effect of New York's classification is to
discriminate seriously against_unwed fathers at least
where they are known and have manifested a paternal
interest in the cﬁild. The facts of this case
illustrate the harshness of classifying unwed fathers
as being invariably less qualified and entitled than
mothers to exercise a concerned judgment as to the fate
of their éhildren. Section 11 both excludes soﬁe
loving fathers from full pgrticipation in the decision
whether their éhildren will be adopted and, at the same
time, enables some alienated mothers arbitrarily to cut
off the paterna} rights of fathers. We conclude that
this undifferentiated distinction between unwed mothers

and unwed fathers, applicable in all circumstances
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\“\\W mental objectives and must be substantially related

Cender-based distinetions “must serve nnportant govcrn/

achievement of those objectives” in order to withstand 4idi-
cial serutiny under the Fqual Protection Clause. @fraig 3
Baren. 429 U, S, 190, 197 (1977).  Sec also Reed yReed, 404

U. S 71 (1971,  Although the legislative hisjef:
sparse.” in In re Malpica-Orsini, supra, theAew York Court

adoption, relates to such
Purposeful ridding of parental
fights—a withholding of interest,

faxhion. . . . Abandonment, as it pertaing
conduet on the part of a pareni. ag evinees
abligniionz and the faregoing of parent:
presence, affeetion, earc and suppory The best interests of the child. as
such, i= not an ingredient of thy# eonduct and is nol involved in this
threshold question.  While proghition of the best interests of the ¢hild iz
essentinl to ultimate approvy¥ of 1he adoption application. such interests
eatmot net as a substitudgior a finding of abavdonment.”  (Authorifics
omitted.)
T 1n Quilloin v. Wafott, 434 1. & 246 (1973), we considered the constid
tuiionality of a Gedtgin statuie =imilar to § 111 of the New York Domestic
Relitions Taw ZIn upholding the ‘statnte as applied in that eaze, we
specifically wafed that the appellant had not presented properly a claim
orgia statute’s gender-hased distinetion among unmarried par-
fited the Equal Proteciion Clauze. See 434 U, 8., al 253 n. 13

7 Conzent of the unmarried father has never been required for adoptien a'?‘
mider New York law, althoush parental consent otherwize has heen J’ »Tu
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of Appeals set forth in detail the state interests it believed to
bhe promoted by $ 111 of the New York Domestic Relations
Law?® The conrt recounted New York’s substantial interes

in promoting the interests of illegitimate children, for whomn
ardoption often is the hest course. The court concluded gthat,

“Tt]o require the consent of fathers of children porn out;
of wedlock . . ., or even some of them, wouldshave the
overall effect of denyving homes to the homeless and of
depriving innocent echildren of the other/blcssings of
adontion. The cruel and undeserved fout-of-wedlock
stigma would continue its visitations. At the very least,
the worthy process of adoption wopld be severely im-
peded.” Id. at 572.

The court reasoned that people wighing to adopt a child
born out of wedlock would he djécouraged, if the natural
father could prevent the adoptioy by merely withholding his
consent. Indeed, the court wefit so far as to suggest that
“I'mTarriages would be discoupaged because of the reluctance
of prospective hushands toAnvolve themselves in a family
situation where they might’only he a foster parent and could

recuired at least sinee the laté 19h century, Sce, e. g.. Laws of the State

of New York, 119th Sessipn T.. 1806, ¢h. 272, There are no legizlative

reports sefting forth the feasong why the New York Legislature exeepted

unnirried {athers fromfthe gencral requirement of parental conzent for

adoprion.
S Tn Orgnd v. Blagf 423 17, 8. 1042 (1977), the Court. dismizzed an appeal

from the New Yark Court of Appeals challenging the constitutionality of’

§ 111 as app{iml}({:rm unmarried {ather whose child had been ordered adopted

by a New Yo;?Surmgnte. In dizmissing the sppeal, we ndicated that a sub-

stantial federd] cuestion was lacking, This was a ruling on the merirts, and

therefore 1 entitled to precedential weight. Sce Hicks v. Miranda, 422

. s 332,’ 344 (1975). At the same time, however, our decision not to

review fullv the questions prezented in Qreine v. Blasi is not entitled to

the saime deference given a ruling after briefing, argument, and a written

npini{)n. Bee Fdelman v. Jordan, 415 11. 8. 651, 671 (1974). Insofar as -3

owr decision today is inconsistent with our dismiz=al in Orsirni, we overrule @

olir prior decizion.
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not adopt the mother's offspring.”  Id., at 573. Finally, thé
court noted that if unwed fathers’ consent were requited
hefore adoption eould take place. in many instancgs the
adoption would have to be delayed or eliminated alfdgether,
heeanse of the unavailability of the natural father.”

The State’s interest In providing for the well-beig of illegi-
timate children is an important one. Furthermére, we do not

doubt that the hest interests of such chilgfen often may

require their adoption into new famnilies whio will give them ’4’/“““-4"/
the stability of a normal. two—parentyl home. Even 3\ car wnrecll -
prompted by a coneern for the best i:),kcrests of illegitimate vy o
S children, hewewer, § 111 cannot with&tand judicial serutiny M“ru“f‘{‘-
under the Fqual Proteetion Clause ufless it is shown that the
gonder-hased distinetion of the stafute is tailored reasonably
to meet this coneern. Az we repgated in Reed v. Reed, supra,
at 76, a statutory “classiﬁt:atioy/;ust- he reasonable. not arbi-
trarv, and must rest on somg ground of difference having a
fair and substantial relatiof to the object of the legislation,
so that all persons sm/il v circumstanced shall be freated

alike” Roysler GuanofCo. v. Virginia, 253 U, 8. 412, 415
- {1020 .7 aFPh‘ati'-’“ 0{: Ha
1

We find that thefdistinetion in § 111 between unmarried ===z

mothers and unmgtried fathers({does not bear a substantial |5 th"’tmm‘? "
relation to the Jtate’s interést in providing adoptive homes ths case 25 1

for its illegitimgts children, It mav be that, given the oppor-
tunity. some t{:m'ed' fathers would prevent the adoption of
their illegitinate children. FhiEZIEETe phrer,
stBibilegitimataelitdren.  This iapediment to adoption, how-
ever. is Wkely to be the result of a natural parental interest
shared Py both genders alike; it is not a manifestation of any
profodnd  difference between the affection and concern of

"An his brief as emicus curige, the New York Attorney General echoes
New York Court: of Appeals’ exposition in In re Malpica-Orsini of

1 inferests promoted by § 111°% different treatment of unmarried fathers,
See Amicus Brief of New York Attorney General, at 16-20.

tl
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mothers and fathers for their children. Neither the State nor

the appellees have argued that unwed fathers are more likely

to objeet to the adoption of their children than are ginwed

\)\ mothers; nor is there any self-cvident reason why as a class |
thev_would be |

@’\Ad _—E‘Lh?New York Court of Appeals in Matterfof Malpica-
Orsini, supra, suggested that requiring unmarried fathers’
congent would pose a peculiarlv strong impediment to adop-
tion beeause often it is impossible to locate unwed fathers
when adoption proceedings are brought, Phereas mothers are
more likely fo remain with their children. Even if unwed
fathers usually are more difficult to lércate and identify than
unwed mothers. this fact lends lit-t}c/support- to the judgment
helow. The State’s interest in proceeding with adoptions
where one parent eannot be found or identified may be pro-
tected adeqguately by means afat do not draw such an in--
flexible gender-based distinct-ign as that made in § 111 (3)."
Indeed. vuder the statute a;s/it- now stands the Surrogate mav
procced in the absence of consent when the parent whose
consent otherwise would be required has abandoned the child.
See, e. g., In re Orlondo F., 40 N, Y. 2d 103 (1976). This
abandonment provision of § 111 applies to fathers and
mothers alike, with” respect to children born in wedlock.
Thus, New York dlready has provided for situations where.
but for the abseife of a parent. a child would be placed in
a new, adoptive” home. Tn sum, no showing has been made
that the diffefent treatment afforded unmarried fathers and
unmarried m{)thcrs under § 111 bears a substantial relation-
ship to the®proclaimed interests of the State in promoting the

adoption/{)f illegitimate children.™ |

P

) “‘See’Comment. The Fmerging (L‘nnstihm(mn] Protection of the Pn-
hti\(fF‘lth(I"ﬂ Parental Rights, 70 Mieh. L. Rev, 1381, 1500 (1972).

\1- -, T—f—ﬂw—h@w—X nrk-(eemt-mc—\npm} 'l"'T’l'lT‘TP"t"T}T‘ﬁ'-tHHnMJ wr}—hﬂre*
—then-rllewite-suchfathers
Htc'Trfm’rm'rhﬁﬁ-ﬂf-*-iﬂretr-pﬁ-ml+r]—rmlﬂ~-wﬂl—p%c.hﬁ.le—thﬁea4—(w¥hr‘w
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- frkher

/ Bevond the State’s inferest in promoting the adoption of
illegitimates, appellees Assert that the common “experience of
mankind” indicates that “a natural mother, absént special
circumstances, bears a c]oser relationship with Wer child . . .
than a father does.” Tr. of Oral Arg., at’ 41. LAccord,
Stanley v. Tlinois, 405 L' . 645, 665-666 ,1972) (BURGER,
C. T, (llqsentlng)j Thus, appel]ees appear to argue that the
distinction of § 111 between unmarried mothers and unmar-
ricd fathers merely refleets that mothers and fathers are not
“similarly situated” for purposes off the Equal Protection
(lause. and therefore that their different treatment does not
_violate the Constitution. a, -

CWhatever may be gaid about/the differences between ma-

ternal and paternal relations, it is plain that the New York

Legiglature did not rely upon/anv such differences in draftin

$111. Section 111 draws ng’gender-based distinction betweer

parents of children born in wedlock, giving each the right t

| prevent the adoption of }t{m child merely by withholding con-

e

ah " naop IEL M‘H"I.lllll‘f = TRy Hre—Srrapaes Ll

J . i I
praeeet T Tt Tl vemtlram el Tt seerromye’

. tho c.“]-“”,_u‘ > \rl‘,wln_\j_;_u_\ iodbe Lisi Iunu vibel Tl m]/

MMMHM Indt‘ﬁfl“n*rnnfri""
b aparedatha lethestpwved motherw ii*he~more-likely=to-hlockathe.: zdapuou_f
r»ﬁ-—l)ﬂl—eh&(‘tw—t-ha{: willthe unmarried father. _as_she more oftpuawills
he-ﬂrmc'm—m‘trhwrt‘?

have abandeoned

Thew chidven are-
Wathovf aw, ng\d:

To block. adophm
of “hme ehldrens

We do not t-uqére\t that the provigion of § 111 makiug parental consent.
unnecessary i eases of abandonment iz the onI\ constitutional meehanivm
avallable to New York fer the protection of itz interest in allowing{tRe
adoption of gllegitimate children when their natural fathers are pat nvail-
able to be' copsulted. In reviewing the constilubionality of statutory
elassific ‘.Tl("‘;ll‘. It iz not the funetion of a ecourt ‘to hypothesize inde-

pevde ntlx on the desirability or feasibilitv of anv possible alternativels}”
10 the/statutory seheme formulated by [the Statel”  Lolli v, Lolli, —
U. 8 — — (1978} (quoting Maithews v. Lucas, 427 U, 8. 405, 515

(I;l;ﬁ)) “e note some alternatives to the gender-hased distinetion of WM@

§ 111 only to emphasize that the[fITe niferests arserted n support of the
gtututory classification eould be proteeted throngh other mechanizms more e
closely attuned in those interesis.
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[ cent. Thus, the legislature did not view a purported diﬁ"cr—/

ence between mothers and fathers to be sufficiently great to:
require recognition. with respect to children born in “edlgck ' |
as w (‘11 as those borm w 1thout |

MMMMMMW-%WWH
i therstatubel” Neither the Statc nor the appel]eeq have
suggested to us any reason why the carefully dgdwn provisions
of §111 with respect to married parents wolld not work as
well in the case of parents who are not nfarried w3
Even i percelved differences between matvrnal and paternal
relations were the basis for the 091)(1‘;; based distinction of
§ 111, the statute would not meet the' requirements of equal
protection, as its elassification is groupded on “archaic and over-
broad generalizations.” concerning/the family. See Califano
v. Goldfarb, 430 U, S. 199, 211,(1.‘)?7); Stanton v. Stanton,
421 U. 8, 7, 14-15 (1975}, /The traditional role of the
mother, centering in the home and the rearing of children, is
anh honored and respected oné,  Yet we may no longer presume

* N
Y

\3 @ Therc is a difference befween unmarried mothers and fathers. of

course, which does not (-\1u/ft)1 parentz of children horn in wedlock,  As

most States presume that 4 child horn in wedlock is fathered by the hus-

hand of the mother, see . ¢.. Commissioner of Public Welfare v. Koehler, ‘
284 N. Y. 260, 30, N/ . 2d 587 (1940), it is eusv to determine the |
identity of either th(}ﬁnothnr or the father of such a child. The identity |
of the mother of a éhild horn out of wedloek also is readily ascertainable, ‘
but the father’s identity often presents a difficult question. See Lalli v,

Lalli, — 1. 8, /—, — (1978): Trimble v. Gordon, 430 U. 8. 762, 770 |
(1977}, State8 have a legitimate interest, therefore, in providing that |
an unmarried father's right to ¢bject to the adoption of a child will be

conditioned” upon his showing that it s in fact his child. Such iz not, A
hov.c\er the import of the New York statute here.  Although New York U& 0 ‘
provides for actions in its Family Courts to eamblish. pnrernhy_. see §§ 511 Y e

o o:l of the New York Judiciary Court Acts, there iz no provizion allow-- PR

uwjmen who have been determined by the court to be the father of 4 :

clnld born out of wedlock to object to the adoption of their children
undel § 111.
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that by eustom or under the eonstitutional guarantee of equal
protection women are destined execlusively for homenmkmg
rather than other earecrs in our gociety.

See Stanton v. Stanton, supra, at 14-15. / Tdked, this LN
Nor may we accept uncritically the generalizatlonI? inder- \’e)\a\\ms\/\\?) camiomesl

lying much of the argument in support of § 111—thamothersf ,th the 4&&&%»&5
are closer to their children than are fathers. Durm'; infaney,| honl b damtiym ey

the mother’s role is u1’1iq11%L?theﬂgl&—ﬁeH~%thelwew&mrém
iuariabbeassine—thatthotatherrs—tolocinahit=childs=lHe=id owd \m’ﬂk&Pa,‘\'Ws

lﬁes—ﬂ%ﬁel—th&&e#theﬂnot’:ﬁﬁs chlldlen/érou oltlTn[gen— at b\(’\f\r\ Y ‘\ W“b*‘
eralizations concerning chifd=parent relagions and paternal j) L”H\f 50’“"‘5
responsibility become less accurate. Th’e/present case demon- [distirehovs .&P-'\'VJCM\
states that an unwed father mav tdke a continuing and [yeshens auvd Sihars
devoted interest in his children’s weli-being. There is no OP o bocn “\-{23,.4{:.0
reason to believe that the Caban ,¢hildren, aged 4 and 6 at
the time of their adoption, contih/ued to have a relationship
with their mother unrivaled by’ the affection and concern of
their father. The facts of this case illustrate the harshness
of classifying fathers as beilig invariably less qualified and
entitled than mothers to cxercise a concerned judgment ag
to the fate of their chilldren: Section 111 at the same time
both excludes some loying fathers from full participation in
the decision whetherstheir children will be adopted and cn-
ables some ahomted mothers arbitrarily to cut off the pa-
ternal rights of fatherc 5

We concludc/t’]mt this gend(,r based statutory distinetion
does not hear a rﬁubstantlal relationship to the State’s asserted

3

& We certhinly do not suggest that state legislitures may draw no dis-
tinctions Pé’tueen maternal and patarn';lgi_ei_n_l_ﬂ_gwm&w—-(hlf'mr’_
ing is econfined to clazsificagions,—itke—thtone beforc us, where the rela-

i ate’s interestz is too tenuous to meet the standards
fated in the decisions of this Court.

W Jmpellant also challenges the constitutionality of the distinetion made
in/§ 111 between married and unmarried fathers, Appellant orges that
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The judgment of the New York Court of Appeals is
\ ' Redersed.

the rearing of a child is anfaclivity constitutionally protected from unrea-
sonable government mterfercmc See Quilloin v. Walcott, 434 U. 8. 248,
255 (1978); W embe:ger v. Wiesenfeld, 420 U. 8. 636, 652 (1975} ; Prince
v. Massachusetts, 3"1/’0 5. 158, 166 (1944). Tt is argued that in draw-
ing statutory distingfions with respect to who will he permitted to raise
a child, the State fiust act only from u necessity born of a compelling
interest. as it dedls with fundamental rights. See, e. g., Menorial Hos-
pital v. Mamca?a County, 415 U. 8. 250, 253-254 (1974); Shapire v.
Thompson, 39(4 U. 8. 618 (1969). As we have resolved that the sex-based
distinetion of § 111 violates the Equal Protection Clause, we express no
view concgining the constitutionality of the distinetion under New York
law between married fathers and unmarried fathers.

Appell’mt alsp argues that he was denied substantive due process when
the Neu York courts terminated his parental rights wit hout first firding him
to b unfit to be a parent. Sec Stanley v. Hiinois, 405 U. 8. 645 (1972)
(semble). Again, because we have ruled that the New York statufe is
uncenstitutional under the Equal Protection Clause, we express no view
on whether a State is constitutionally barred frem erdering adoption in
the absence of a determination that the parent whose rights arc being
terminated is unfit.




¥ 1fp/ss 1/4/79 Footnote (Caban)

Add a footnote, along the following lines:

In addition to the state's interest in
facilitating the adoption of illegitimates, appellees
assert that the common “experiencé of mankind"
indicates that "a natural mother absent special
gircumstances, bears a closer relationship with her
child . . . than a father does". Although this well
may be true especially, asrnoted.above, during infancy,
it is plain that the New York legislature did not rely
upen this difference in drafting §111. That section
draws no gender-based distinction between parents of
children born in wedlock, giving each the right to
prevent the adoption of a child merely by withholding

consent.
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lfp/ss 1/4/79 Footnote " {Caban)

Add at some appropriate place a note substantially as

follows:

In an age when divorce and desertion are all

-

too frequent, the abandonment provision of §111 applies
to a married father who has deserted his wife and
children or who, following divorce, no longer
contributes to their support or maintains any
substantial relation.with them. In such a case, the
identity of the father is known although often he will
have moved away and wholly lost touch with*his former
family. Where the identity Qf an unwed father is
known, an abandonment provision should be equally

effective in foreclosing any claim he may later assert.
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Abdiel Caban, Appellant, .
. 1On Appeal from the Court of
Kazim Mohammed and Appeals of New York,
Maria Mohammed.

[January —, 1979]

Mg, Justrce Powsry delivered the opinion of the Court,

The appellant, Abdiel Caban, challenges the constitution-
ality of § 111 of the New York Domestic.Relations Law, under
which two of his natural children were adopted by their natursl
mother and stepfather without his consent. We find the
statute to be unconstitutional, as the distinetion it invariably |
makes between the rights of unmarried mothers and the rights
of unmarried fathers has not been shown to be substantially
related to an' important state interest,

I

Abdiel Caban and appellee Maria Mohammed lived to-
‘gether in New York City from September of 1968 until the
end of 1973. During this time Caban and Mohammed repre-
sented themselves as being husband and wife, although they
never legally married, Indeed, until 1974 Caban was mar-
ried to another woman from whom he was separated. While
living with the appellant, Mohammed gave birth to two chil-
dren: David Andrew Caban, born July 16, 1969, and Denise
Caban, born March 12, 1971, Abdi¢l Caban was identified
as the father on each child’s birth certificate, and lived with
the children as their father through 1973. Together with
Mohammed, he contributed to the support of the family.
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In December of 1973, Mohammed took the two children
and left the appellant to take up residence with appéllee
Kazim Mohammed, whom she married on January 30, 1974
For the next nine months, she took David and Denise each
weekend to visit her mother, Delores Gonzales, who lived
one floor above Caban. ‘Because of his friendship with

‘Gionzales, Caban was able to see the children each week when

they eame to visit their grandmother.

in September of 1974, Gonzales left New York to take up
residence in her native Puerto Rico. At the Mohammeds'
request, the grandmother took David and Denise with her.
According to appellees, they planned to join the children in
Puerto Rico as soon as they had saved enough money to start
a business there. During the children’s stay with their grand-

mother, Mrs. Mohammmeéd kept in touch with David and

Denise by mail; Caban communicated with the children
through his parents, who ‘also resided in Puerto Rico. In
November of 1975, he went to Puerto Rico, where Gonzales
willingly surrendered the children to Caban with the under-
standing that they would be returned after a few days.
Caban. however, returned to New York with the children.
When Mrs. Mohammed learned that the children were in

Caban’s custody, she attempted to retrieve them with the aid |
~of a police officer. After this attempt failed, the appellees

instituted custody proceedings in the New York Family Court,
which placed the children in the temporary custody of the
Mohanmmeds and gave Caban and his new wife, Nina, visiting

" rights,

In January 1976, appellees filed a petition under § 110 of
the New York Domestic Relations Law to adopt David and
Denise.! In March, the Cabans cross-petitioned for adoption.

t Section 110 of the New York Domestic Relations Law, provides in part
that, ' ' '

“faln adult or minor husband and his adult or minor wife together

‘may adopt.a child of ¢ither of them born in or ont of wedlock and an
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After the Family Court stayed the custody suit pending the
outecome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to a
New York Surrogate in Kings County, N. Y. At this hearing,
both the Mohammeds and the Cabans were represented by
counsel and were pernitted to present and cross-examine
witnesses,

The Surrogate granted the Mohammeds’ petition to adopt
the children, thereby cutting off all of appellant’s parental
rights and obligations.> In his opinion, the Surrogate noted the
limited right under New York law of unwed fathers in adop-
tlon proeceedings: “Although a putative father's consent to
such an adoption is not a legal necessity, he is entitled to an
opportunity to be heard in opposition to the proposed step-
father adoptton.” Moreover, the court stated that the ap-
pellant was foreclosed from adopting David and Denise, as

adult or minor hushand or an adult or minor wife may adopt such a
child of the other spouse.”

Alihough a natural mother in New York has many parental rights without
adopting her child, New York courts have held that § 110 provides for the
adoption of an illegitimate child by his mother. See In re Anonymous
Adoptivn. 177 Mise. 683, 31 N. Y. 8. 2d 595 (App. Div. 1941),

?8ection 117 of the New York Domestic Relations Law provides, in
part, that,
“falfrer the making of an order of adoption the natural parents of the
adoptive child shall be relieved of all parental duties toward and of all
respongibilities for and shall have no rights over such adoptive child or to
hix property by descent or succession, éxcept as hereinafter stated.”
As an exception to this general rule, § 117 provides that,
“[w]hen n natural or adoptive parent, having lawful custody of a child,
marries or remarries and consents that the stepfather or stepmother may
adopt such child, such consent shall not relieve the parent so consenting
of any parental duty toward such child nor shall such eonseni. or the
order of adoption affect the rights of such consenting spouse and such
adoptive child” to inherit from and through each other and the natural
and adopted kindred of such consenting spouse,”
In addition, § 117 (2) provides that adoption shall not affect a child’s right:
to distribution of property under his natural parents’ will.
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the natural mother had withheld her consent. Thus, the
court considered the evidence presented by the Cabans only
insofar as it reflected upon the Mohammeds’ qualifications as
prospective parents. The Surrogate found them well qualified
‘and granted their adoption petition.

The New York Supreme Court, Appellate Division, affirmed.
Tt stated that appellant’s constitutional challenge to & 111 was
foreclosed by the New York Court of Appeals’ decision in
I'n re Malpica-Orsini, 36 N, Y. 2d 568, app. dismissed for want
of a substantial federal question sub nom. Orsini v. Blasi, 423
U. 8. 1042 (1977}, In re David dndrew C., 56 A. D. 2d 627,
301 N. Y. S.2d 846 (1976). The New York Court of Appeals
“simijlarly affirmed in a memorandum deeision based on In re
Malpica-Orsind, supra. In re Dand 4. C., 43 N. Y. 2d 708,
401 N. Y. 8. 2d 208 (1977).

On appeal to this Court appellant presses two claims.
First, he argues that the distinction drawn under New York
law between the adoption rights of an unwed father and those
of other parents violates the Equal Protection Clause of
the Fourteenth Amendment. Second, appellant contends
that this Court’s decision in Quilloin v. Walcott, 434 T. 8.
246 (1978), recognized the due process right of natural fathers
to maintain a parental relationship with their children absent
a finding that they are unfit as parents.®

11

Seetion 111 of the New York Domestic Relations Law pro-
vides In part that:

“econsent to adoption shall be required as follows: . . .

(b) Of the parents or surviving parent, whether adult or

infant, of a child born i wedlock; [and} {(e¢) Of the

# Az the appellant was given due notice and was permitted to participate
as & party in the adoption proceedings, he does not contend that he was
denied the procedural due process held to be requisite in Stanley v. Hlinots,.
405 T. 8, 645 (1972},
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mother, whether adult or infant, of a child born out of
wedlock. . ..” N, Y. Dom. Rel. Law § 111 (McKinney’s
1977).

The statute makes parental consent unnecessary, however, in
certain cases, including those where the parent has abandoned
or relinquished his or her rights in the child or has been
adjudicated incompetent to care for the child.* Absent one of

* At the time of the proceedings before the Surrogate, § 111 provided:
“Bubject to the lunitations hereinafter set forth consent to adoption shall
be required as follows:

“1, Of the adoptive child, if over fourteen vears of age, unless the judge
or surrogate in his diseretion dispenses with such consent;

“2.0f the parents or surviving parent, whether adult or infant, of a
child horn in wedlock;

“3. OF the mother, whether adult or infant, of a child born out of
wedlock; '

“4. Of any person or authorized agency having lawful custody of the
adoptive child.

“The eonsent shail not be reguired of a parent who has abandoned the
child or whe hag surrendered the child to an authorized agency for the
purpose of adoption under the provisions of the social services law or of a
parent for whose child a guardian has been appointed under the provisions
of section three hundred eighty-four of the social services law or who has
been deprived of civil rights or who is insane or who has been adjudged to
Be an habitual drunkard or who has been judicially deprived of the cus-
tody of the child on aceount of eruelty or negleet, or pursuant to a judicial
finding that the child is a permanently neg'ected child as defined in section
six hundred eleven of the family court aet of the stale of New York;
exceph that notice of the proposed adoption shall be given in such manner
az the judge or surrogate may direct and an opportunity to be heard
therecon may be afforded to a parent who has been deprived of eivil rights
and to a parent if the judge or surrogate so orders, Netwithstanding any
other provision of law, neither notice of a proposed adoption nor any
process in such proceeding shail be required to contain the name of the
person or persons seeking to adopt the child. For the purposes of this
section, evidenee of insubstantial und infrequent contacts by a parent with
his or her child shall not, of itself, be sufficient as a matter of law to
preclude a finding that such parent has abandoned sueh- child.

“Where the adoptive child iz over the age.of eighteen years the con-
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these circumstances, an unwed mother has the authority under
New York law to block the adoption of her child simply by
withholding consent. The unwed father has no similar control
over the fate of his child, even when his parental relationship
is substantial—as in this case. He may prevent the termina-
tion of his parental rights only by showing that the best
interests of the child would not permit the child’s adoption by
the petitioning couple. :
Despite the plain wording of the statute, appellees argue
that unhwed fathers are not treaté.d differently under § 111
from other parents. According to appellees, the consent
. requirement of § 111 is merely a formal requirement, lacking
_ in substance, as New York courts find consent t¢ be unneces-
sary whenever the best interests of the child support the
adoption. Because the best interests of the child always
determine whether an adoption’ petition” is granted in New
York, appellees contend that all parents, including unwed
fathers, are subject to the same standard.

Appellees’ interpretation of '§ 111 finds no sapport in New
York caselaw. On the contrary, the New York Court of
Appeals has stated unequivoeally that the question whether

- consent is required is entirely separate from that of the best

sents specified in subdivisions two and three of this section shall not be
" required, and the judge ur surrogate in his diseretion: may direct that the
consent. specified in subdivision fonr of this seétion shall not be required
if in his opinion the moral and temporal interests of the adoptive child
will be promoted hy the adoption #nd such consent cannot fer any reason
be abtained. C
“An adoptive child who has oncé been lawfully adopted may be
readopted directly from such child’s adoptive parents in the same manner
ag from its natural parents. Tn such case the consent of such natural
parent <hall net be required bt the judge or-surrogate in hig discretion
may require that notice be given to’the natufal parents in such manner as:
“he may prescribe.
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interests of the child.® Indeed, the Surrogate’s decision in the
present case, affirmed by the New York Court of Appeals, was
based upon the assumption that there was a distinetive dif-
ference between the rights of Abdiel Caban, as the unwed
father of David and Denise, aud Maria Mohamined, as the
unwed mother of the children: Adoption by Abdiel was held
to be impermissible in the absence of Maria’s consent, whereas
adoption by Maria eould be prevented by Abdiel only if he
could show that the Mohammeds™ adoption of the children
would not be in their best interests. Accordingly, it is clear
that § 111 treats unnarried parents differently according to
their sex. '
11r

Gender-based distinctions “must serve governmental ob-
jectives and must be substantially related to achievement
of those objectives”™ in order to withstand judicial serutiny
under the Equal Protection Clause, Craiy v. Boren, 404
U 8. 190, 197 (1977). See also Reed v. Reed, 404 U. 8.
71 (1971). The question before us, therefore, is whether
the distinetion in § 111 between unmarried mothers and un-
married fathers bears a substantial relation to some important
state interest. Appellees assert. that the distinetion is justified

58ee In re Corey L. v. Martin L., 45 N. Y. 2d 383, 391, 380 N. E. 2d
266, 270 (1978) ; '
“Absent consent, the first foeus here was on the issue of abandonment
gince neither decisional mle nor statute can bring the relationship to an
end beennse someone else might rear the child in o more satisfactory
fashion. . . . Abundonment, as it pertuins to adoption, relutes to such
conducet oh the part of a parent as evinees a purposeful ridding of parental
ubligations and the foregoing of parental rights—a withholding of interest,
presence, affection, care und support. The best interests of the child, as
sueh, Is not an ingredient of that conduet and is hot involved in this
threshold question,  While promotion of the best interestz of the child js
essentinl {o ultimaie approval of the adoption application, such interests
cannot act as a substitute foc a finding of abandomment.”  (Autheritie«
grmitted .} :
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by a fundamental difference between maternal and paternal
relations—that “a natural mother, absent special cireumstances,
bears a closer relationship with her child . . . than a father
does.”  Tr. of Oral Arg., at 41,

Contrary to appellees’ argument and to the apparent pre-
sumption underlying § 111, maternal and paternal roles are
not invariably different in importance. Although unwed
mothers as a class undoubtedly are closer to their newborn
infants than are unwed fathers, as children grow older, this
generalization coneerning parent-child relations becomes less
acceptable as a basis for legislative distinetions. The present
case demonstrates that an unwed father may have a relation--
ship with his children fully comparable to that of the mother.
Appellant Caban, appellee Marla Mohammed, and their two"
children lived together as a natural family for several years,
As members of this family, both mother and father partici-
pated in the care and support of their children.® There is no
reason to believe that the Caban children—aged 4 and 6 at
the time of the adoption proceedings—had a relationship with
their mother unrivaled by the affection and concern of their
father. We reject, therefore, the claim that the broad,
gender-based distinction of § 111 is required by any universal
difference between maternal and paternal relations at every
phase of a child’s development,

% In rejecting an unmarried father’s constitutional claim in Quilloin v. -
Walcott, 434 F. 8. 246 (1978), we emphasized the importance of the °
appellant’s failure to act as a father toward hig children, noting that he,

. hag never exercised setual or legal custody over hix child, and thus
hag never shouldered any significunt responsibility with respect to the
daily supervision. eduention, proteetion, or care of the child, Appeilant
does nut eomplain of his exemption from these responsibilities and, indeed,
he does not even now seek custody of his chuld.”  Id.. at 256,

In Quilloin we expressiy reserved the guestion whether the Georgia statute
similar to § 111 of the New York Domestic -Relutions Law unconstitu-
tionally distinguished unwed parents according to their gender, as the claim
wad not properly presented. See 434 1. 8, at 253 n, 13,




77-6431—OPINION
CABAN v. MOHAMMED 9

As an alternative justification for § 111, appellees argue that
the distinction between unwed fathers and unwed mothers is
substantially related to the State’s interest in promoting the
adoption of illegitimate children. Although the legislative
history of § 111 is sparse,” in In re Malpica-Orsini, supra, the
New York Court of Appeals identified as the legislature’s
purpose in adopting § 111 the furthering of the interests of
illegitiinate children, for whom adoption often is the best
course,® The court coneluded that,

“[t]o require the consent of fathers of children born out
of wedlock . . ., or even some of them, would have the
overall effect of denying homes to the homeless and of
depriving innocent children of the other blessings of
adoption. The cruel and uudeserved out-of-wedlock
stigma would continue its visitations. At the very least,
the worthy process of adoption would be severely im-
peded.” Id., at 572,

The court reasoned that people wishing to adopt a child

P Consent of the wnmarried father has never been required for adoption
under New York law, slthough parental consent otherwise has been
required at leust since the late 10th century. See, e. ¢., Laws of the State
of New York, 119th Session L. 1896, ch, 272, There are no legisiative
reports seiting forth the reasons why the New York Legislature excepted
unmarried fathers from the general requirement of parental consent for
adoption. )

®In Orsini v. Blasi, supra, the Court dismissed an appeal from the New
York Court of Appeals challenging the eonstitutionality of § 111 as applied
to an unmarried father whose child had been ordered adopted by a New
York Surrogate. In dismissing the appeal, we indicated thut a substantial
federal question was lacking. This wus a ruling on the merits, and there-
fore 1 entitled to precedential weight. See Hicks v, Miranda, 422 U. 8,
332, 344 (1975). At the same time, however, our decision not te review
fully the questions presented in Orsing v. Blasi is not entitled to the same
deference given n ruling after briefing, argument, and & written opinion.
See Fdelman v. Jordan, 415 U. 3. 651, GTII (1974). Insofar as our
decision today ix inconsistent with our dismissal in Orsini, we overrule our
prior decision.
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born out of wedlock would be disecouraged, if the natural
father could prevent the adoption by the mere withholding
of his consent. Indeed, the court went so far as to sug-
gest that “‘[m]arriages would be discouraged because of the
reluetance of prospective husbands to involve themselves in
a family situation where they might only be a foster parent
ahd could not adopt the mother’s offspring.” Id., at 573.
Finally, the court noted that if unwed fathers’ consent were
required before adoption eould take place, il many instances
the adoption would have to be delayed or elininated alto-
gether, because of the unavailability of the natural father.?
The State’s interest in providing for the well-being of
llegitimate children is an important one, Furthermore, we do
not question that the best interests of such children often may
require their adoption into new families who will give them
the stability of a normal, two-parent home. "Even if prompted
by a ‘concern for the best interests of illegitimate children,
however, § 111 cannot withstand judicial scrutiny under the
Equal Protection Clause unless it is shown that the gender-
based distinetion of the statuteis structured reasonably to meet
this concern. As we repeated in Reed v. Reed, supra, at 76, a
statutory “classification ‘must” be reasonable, not arbitrary,
and must rest on some ground of difference having a fair and
substantial relation to the object of the legislation, so that
all persons similarly eircumstanced shall be treated alike.’
Royster Guano Co. v. Virginia, 253 U. S. 412, 415 (1920).”
We find that the distinetion in § 111 between unmarried
mothers and unmarried fathers, as llustrated by this case, does
not bear a substantial relation to the State's intérest in pro--
viding -adoptive homes for its illegitimate children. It may
be that, given the opportunity, some unwed fathers would

*1In his brief as amicus curige, the New York Attornev General echoes
the New York Court of Appeals’ exposition In re Malpica-Orsint of the -
interests promoted by § 111's ditferent treatment of tnmarried fathers,
Ses Amicus Brief of New York Attorney General, at 16-20.
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prevent the adoption of their illegitimate children. This
impediment to adoption usually is the result of a natural
parental interest shared by both genders alike: it is not a
manifestation of any profound difference between the affection
and eoncern of mothers and fathers for their children. Neither
the State nor the appellees have argued that unwed fathers
are more likely to objeet to the adoption of their children
than are unwed mothers; nor is there any self-evident reason
why as a class they would be.

The New York Court of Appeals in In re Malpica-QOrsini,
supra, suggested that the requiring of unmarried fathers’
consent for adoption would pose a strong impediment for
adoption because often it is impossible to locate unwed fathers
when adoption proceedings are brought, whereas mothers are
more likely to remain with their children. [t may well be
that the special difficulties often attendant upon locating and
identifying unwed fathers at birth  would justify a legislative
distinction between mothers and.fathers of new borns.” But
these difficulties need not persist past infancy. When the
adoption of an older child is sought, the State’s interest in
proceeding with adoption cases can be protected by means that
do not draw such an inflexible gender-based distinction as that
made. in § 111.""  In those cases where the father never has
come forward to participate in the rearing of his child, noth-
ing in the Equal Protection Clause precludes the State from
withholding from him the privilege of vetoing the adoption
of that child. Indeed, under the statute as it now stands the
Surrogate may proceed in the absence of consent when the

1 Beeause the question iz not before us, we express no view whether the
wpecial relationship between mothers and their newborn children, and the
singular difficulties in locating unwed fathers at birth, would justify a
statute drawn more narrowly than § 111, addressed particularly to new-
born adoptions, :

11 Sea Comment, The Emerging Constitutional Proteetion of the Putative
Father’s Purental Rights, 70 Mich. L. Rev. 1581, 1500 (1672).
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parent whose consent otherwise would be required never has
come forward or has abandoned the child."* See, e. g., In re
Orlando F., 40 N. Y. 2d 103 {1976). But in cases such as
this, where the father has established a substantial relation-
ship with the child and is willing to admit his paternity,™
there should be no difficulty in the State's identifying the
father even of children born out of wedlock.™ Thus, no show-
ing has been made that the different treatinent afforded

121f the New York Court of Appeals is correct that unmarried fathers
often desert their families (a view we need not question), then allowing
those fathers who remain with their families a right to object to the ter-
mination of their parental rights will pose little threat to the State’s
ability to order adoption in most cases. For we do not.question a State's
right to do what New York has done in this portion of § 111: provide
that fathers who have abandoned their children have no right to block
adoption of those ehildren.

We do not suggest, of course, that the provision of § 111 making
parental consent unnecessary in eases of abandonment js the only constitu-
tional mechanism available to New York for the protection of its interest
in allowing the adoption of illegitimate ehildren when their natural fathers
are not available to be consulted. In reviewing tlie constitutionality of
statutory elassifications, “it i not the funetion of a evurt ‘to hypothesize
independently on the desirability or feasibility of any possible alterna-
tive[s]" to the statutory scheme formulated by [the State].” Lalli v.
Lolli, — U. 8. —, —— (1978) (quoting Matthews v. Lucas, 427 U. 8.
485, 5156 (1976)). We note some alternatives to the gender-based distine-
tion of § 111 only to emphusize that the state interests asserted in support
of the statutory classification eould be protected through numerous other
mechanisms more clesely attuned to those interests,

4 n Quitivin v. Walcott, supra, we noted the importanee in cases of this
kind of the relationship that in faci exists between the parent and child.

!4 Btates have a legitimate interest, of course, in providing that an
unmarried father's right to object to the adoption of a -child will be
vonditioned upon his showing that it is in fact his child. Cf. Lalli v. Lalli,
— U. 8. —, — {1978). SBuch is not, however, the import of the New’
York statute here,  Although New York provides for actions in its Family
Couris to establish paternity, see §§ 511 to 571 .of the New York Judiciary
Court Acts. there is no provision allowing men who have been determined
by the eourt to be the father of a child born cut of wedlock to object ta
the adoption of their children under § 111.
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unmarried fathers and unmarried mothers under § 111 bears
a substantial relationship to the proclaimed interest of the
State in promoting the adoption of illegitimate children.

In sum, we believe that § 111 is another example of “over-
broad generalizations” in gender-based classifications. See
Califano v. Goldfarb, 430 U. 8. 199, 211 (1977): Stanton v.
Stanton, 421 U. 8. 7, 14-15 (1975). The effect of New York’s
classification is to discriminate against unwed fathers even
when their identity is known and they have manifested a
paternal interest in the child. The facts of this case illustrate
the harshuess of clagsifying unwed fathers as being invariably
less qualified and entitled than mothers to exercise a concerned
judgment as to the fate of their children. Section 111 both
excludes some loving fathers from full participation in the
decision whether their children will be adopted and, at the
same time, enables some alienated mothers arbitrarily to cut
off the paternal rights of fathers. We conclude that this
undifferentiated distinetion between unwed mothers and unwed
fathers, applicable in all circumstances where adoption of a
child of theirs is at issue, does not bear a substantlal relatlon-
ship to the State’s asserted interests."

15 Appellant also challenges the constitutionality of the distinetion made
in §111 between married and unmarried fathers. Appellant urges that
the rearing of u child is an activity constitutionally protected from
unreasonable government interference. See Quilloin v. Walcott, 434 U, 8.
246, 255 (1978); Weinberger v. Wiesenfeld, 420 U. 8. 636, 652 (1975);
Prince v. Massachusetts, 321 U. 8. 158, 166 (1944}, In drawing statutory
distinctions with respect to who will be permitted to raise a chi'd; there-
fore, the State must act only from a necessity born of a compelling:
Interest, as it deals with fundamental rights, See, e. g., Memorial Hospital
v. Maricops County, 415 U, 8, 250, 253-254 (1974) ; Shapiro v. Thompson,
394 U. 8. 618 (1969). As we huve resolved that the sex-based distinction
of §111 violates the Equul Protection Clause, we expresz no view
concerning the constitutionality of the distinetion wnder New York law
‘between married fathers and unmarried fathers.

Finally, appellant. argues that he was denied substantive due process
when the New York courts terminated his parental tights without first,
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" The judgment of the New York Court of Appeals is

Reversed.

finding him to be unfit to be a purent. See Stawley v. llinols, 405 U. 8,
645 (1972) (semble). Because we have ruled that the New York statute
is uneconstitutional under the Equal Protection Clanse, we express no view
on whether every State is constitntionally barred from ordering adoption
in the absence of « determination that the parent whose rights are being
terminated ks unfit,
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Mg, Justice PoweLL delivered the opinion of the Court.

The appellant, Abdiel Caban, challenges the constitution-
ality of § 111 of the New York Domestic Relations Law, under
which two of his natural children were adopted by their natural
mother and stepfather without his consent. We find the
statute to be unconstitutional, as the distinetion it invariably
makes between the rights of unmarried mothers and the rights
of unmarried fathers has not been shown to be substantially
related to an important state interest,

I
Abdiel Caban and appellee Maria Mohammed lived to-

‘gether in New York City fromn September of 1968 until the
‘end of 1973. During this time Caban and Mohainmed repre-

sented themselves as being husband and wife, although they
never legally married. Indeed, until 1974 Caban was mar-
ried to another woman from whom he was separated. While
living with the appellant, Mohammed gave birth to two chil~
dren: David Andrew Caban, born July 16, 1969, and Denise

"Caban, born March 12, 1971. Abdiel Caban was identified

as the father on each child’s birth certificate, and lived with
the children as their father through 1973. Together with
Mohamined, he contributed to the support of the family.
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Tn December of 1973_. Mohammed took the two children
and left the appellant to take up residence with appéllee

'Kazim Mohammed, whom she married on January 30, 1974.

Tor the next nine months, she took David and Denise each
weekend to visit her mother, Delores Gonzales, who lived
one floor above Caban. Because of his friendship with

‘Gonzales, Caban was able to see the children each week when

they came to visit their grandmother.

In September of 1974, Gonzales left New York to take up
residence in her native Puerto Rico. At the Mohammeds’
requesi. the grandmother took David and Denise with her..

- According to appellees, they plauned to join the children in

Puerto Rico as soon as they had saved enough money to start”
4 business there, During the children’s stay with their grand-

~mother, Mrs. Mohammed kept in touch with David and

Denise by mail; Caban communicated with the children
through his parents, who ‘also resided in Puerto Rico. In
November of 1975, he went to Puerto Rico, where Gonzalez
willingly surrendered the children to Caban with the under-
standing that they would be returned after a few days.
Caban, however, returned to New York with the children.

~ When Mrs, Mohammed learnéd that the children were in

Caban’s custody, she attempted to retrieve them with the aid
of a police officer. After this attempt failed, the appellees

 instituted custody proceedings in the New York Family Court,

which placed the children in the temporary custody of the
Mohammeds and gave Caban and his new wife, Nina, visiting

" rights.

In January 1976, appellees filed a petition under § 110 of
the New York Domestic Relations Law to adopt David and
Denise.! In March, the Cabans cross-petitioned for adoption.

1 Bection 110 of the New York Domestic Relations Law, provides in part
that,
“laln adult or miior huiband and his adult or minor wife together
‘may adopt.a child of either of them born in or ont of wedlock and an
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After the Family Court stayed the custody suit pending the
outcome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to s
New York Surrogate in Kings County, N. Y. At this hearing,
both the Mochammeds and the Cabans were represented by
counsel and were permitted to present and eross-examine
witnesses.

The Surrogate granted the Mohammeds’ petition to adopt
the children, thereby cutting off all of appellant’s parental
rights and obligations.? In his opinion, the Surrogate noted the
limited right under New York law of unwed fathers in adop-
tion proceedings: “Although a putative father's consent to
such an adoption is not a legal necessity, he is entitled to an
opportunity to be heard in opposition to the proposed step-
father adoption.” Moreover, the court stated that the ap-
pellant was foreclosed from adopting David and Denise, as

adult or minor husband or an adult or minor wife may adopt such a

child of the other spouse.”

Although a natural mother in New York has many parental rights without
udopting her child, New York eourts have held that § 110 provides for the
adoption of an illegitimate child by his mother. See In re Anonymous
Adoption, 177 Mise, 683, 31 N. Y. 8. 2d 595 (App. Div. 1941).

*Bection 117 of the New York Domestic Relations Law provides, in
trart, that,
“Talfter the making of an order of adoption the natural parents of the
udoptive child shall be relieved of all parental duties toward and of all
responsibilities for and shall have no rights over such adoptive child or to
his property by descent or succession, except as hereinafter stated.”
As un exeeption to this general rule, § 117 provides that,
“[wThen s natural or adoptive parent, having lawful eustody of a child,
murries or remarries and consents that the stepfather or stepmother may
adopt such child, such consent shall not relieve the parent so consenting
of uny parental duty toward such child nor shall such consent or the
order of adoption affect the rights of such consenting spouse and such
adoptive child to inherit from and through each other and the natural
and adopted kindred of such consenting spouse.”
In addition, § 117 (2} provides that adoption shall not affect a child’s right
te distribution of property mnder his natural parents’ will.
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the natural mother had withheld her consent. Thus, the
vourt considered the evidence presented by the Cabans only
insofar as it reflected upon the Mohammeds’ qualifications as
prospective parents. The Surrogate found them well qualified
‘and granted their adoption petition,

The New York Supreme Court, Appellate Division, affirmed.
Tt stated that appellant’s constitutional challenge to § 111 was
foreclosed by the New York Court of Appeals’ decision in
In re Malpica-Orsini, 36 N. Y. 2d 568,.app. dismissed for want
of a substantial federal question sub nowm. Orsini v, Blasi, 423
U. S. 1042 (1977}, In re David Andrew C., 56 A, DD, 2d 627,
391 N. Y. 8.2d 846 (1976). The New York Court of Appeals
‘similarly affirmed in a memorandum decision based on In re
Malpica-Orsiny, supra. In re Davd A. €', 43 N. Y. 2d 708,
401 N. Y. 8. 2d 208 (1977).

On appeal to this Court appellant presses two claims.
First, he argues that the distincetion drawn under New York
law between the adoption rights of an unwed father and those
of other parents violates the Equal Protection Clause of
the Fourteenth Amendment. Second, appellant contends
that this Court’s decision in Quilloin v. Walcott, 434 U. S.
'246 (1978), recognized the due process right of natural fathers
to maintain a parental relationship with their children absent
a finding that they are unfit as parents®

T -
Section 111 of the New York Donestie Relations Law pro-
vides in part that:
“eonsent to adoption shall be required as follows: . ..

{b) Of the parents or surviving parent, whether adult or
infant, of a child born in wedlock; [and] (¢) Of the

# As the appellant wus given due notice and was permitted to participate
ag a party in the adoption proceedings, he does not contend that he was
" denjed the procedural due process held to be requisite in Stenley v. [linois,.
405 U, S, 645 (1972).
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mother, whether adult or infant, of a child born out of
wedlock. . ,.” N.Y.Dom, Rel, Law § 111 (MeKinney's
19773,

The statute makes parental consent unnecessary, however, in
certain cases, ineluding those where the parent has abandoned
or relinquished his or her rights in the child or has been
adjudicated incompetent to care for the child® Absent one of

£ At the time of the proceedings before the Surrogate, § 111 provided:
“Subjeet. to the ibnitations hereinafter set forth consent to adoption shall
be required as follows:

“i. Of the adoptive child, if over fourteen years of uge, unless the judge
or surrogate in his diseretion dispenses with such consent;

“2, Of the parents or surviving parent, whether adult or infant, of a
child born in wedlock ;

“3. Of the mother, whether adult or infant, of a child born out of
wedlock; '

“4, Of any person or authorized agency having lawful custody of the
adoptive child. . ‘

“The consent shall not be required of a parent who has abandoned the
child or who has surrendered the child to an authorized agency for the
purpose of adoption under the provisions of the social services law or of a
parent for whose child a guardian has been appointed under the provisions
of section three hundred eighty-four of the social services law or who has
been deprived of civil rights or who is insane or who has been adjudged to
be an habitual drunkard or who bhas been judicially deprived of the cus-
tody of the child on account of eruelty or neglect, or pursuant to a judieial
finding that the child is a permanently neg'ected child as defined in seetion
six hundred eleven of the family court act of the state of New York;
except that notice of the proposed adoption shall be given in such manner
a3 the judge or surrogate may direct and an opportunity to be heard
thereon may be afforded to a parent who has been deprived of civil rights
and to a parent if the judge or surrogate so orders. Notwithstanding any
other provision of law, neither notice of a proposed. adoption nor any
process in such proceeding shall be required to contain the name of the
person’ or persons seeking to adept the child. For the purposes of this
section, evidence of insubstantial and infrequent contacts by a parent with
his or her child shall not, of itself, be sufficient as a matter’ of law to
preclude a finding that such parent has abandoned such: child.

“Where the adoptive child is over the age of eighteen years the com-
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these circumstances, an unwed mother has the authority under
New York law to block the adoption of her child simply by
withholding eonsent. The unwed father has no similar eontrol
over the fate of his child, even when his parental relationship
is substantial-—as in this case. He may prevent the termina-
tion of his parenta'l'rights only by showing that the best
interests of the child would not permit the child’s adoptwn by
the petitioning couple.

Despite the plain v.ordmg of the statute, appellees argue
" that unwed fathers are not treated differently urnder-§ 111
from other parents. According to appellees, the consent
+ requirement of § 111 is'merely a formal requirement, lacking
_ In substance, as Nev\ York courts find consent té be unneces-
sary whenever the best interests of the child support the
adoptmn Because the best interests of the Chlld always
determine whether an adoption petition” is granted in New
York, appe]lees contend that all parents, including. unwed
fathers, are subject to the same standard.

&ppellets interpretation ‘of '§ 111 finds no support in New
York caselaw. On the contrary, the New York Court of
Appeals has stated unequivocally that the question whether
- consent is required is entirely separate from that of the best

senis specified in subdivisfons two and three of this section shall not be
" required, and the judge or surrogate in’ his dizeretion may diveet that the
~ consent specified in subdivision four of this section shall not be required
if in his opinion the moral and temporal interests of ‘the adoptive child
wifl be pmnmtéd by the adoption and such consent cannot for any reason
he obtained.

“An adoptive child who haz oncé been lawfully adopted may be
reetdop‘red direcily from such child’s’adoptive parénts in"the same manner
as from Its natural parents. In such ease” the consent of guch patural
parent shall not be required but the judge- or-surrogaté in his discretion
may tequire that notice be,given tarthe natural parent# in such manner.as:
he may  preseribe
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interests of the child® Indeed, the Surrogate’s decision in the
present case, affirmed by the New York Court of Appeals, was
based upon the assumption that there was a distinctive dif-
ference between the rights of Abdiel Caban, as the unwed
father of David and Denise, and Maria Mohammed, as the
unwed mother of the children: Adoption by Abdiel was held
to be impermissible in the absence of Maria’s consent, whereas
adoption by Maria could be prevented by Abdiel only if he
could show that the Mohammeds' adoption of the children
would not be in their best interests, Accordingly, it is clear
that § 111 treats unmarried parents differently according to
their sex. : o
111

Gender-based distinetions “must serve governmental ob-
jectives and must be substantially related to achievement
of those objectives” in order to. withstand judicial scrutiny
under the Equal Protection Clause. Craig v. Boren, 404
U. 8. 190, 197 (1977). See also Reed v. Reed, 404 U, 8.
71 (1971). The question before us, therefore, is whether
the -distinetion in § 111 between unmarried mothers and un-
married fathers bears a substantial relation to some important
state interest. Appellees assert that the distinetion is justified

58ee In re Corey L. v. Martin L, 45 N, Y. 2d 383, 391, 380 N. E. 2d
266, 270 (1978): ; T
“Absent consent, the first foews here was on the issue of abandonment
gince neither decisional rule nor statute ean bring the relationship to an
end because someone else might rear the child in a more satisfactory
fashion. . . . Abandonment, ag it pertains to adoption, relates to such
conduet on the part of a parent as evinees a purposeful ridding of parental
obligations aud the foregoing of parental rights—a withholding of interest,
presence, affection, care and support. The best interests of the child, as
such, is not an ingredient of that conduct and s not involved in this
threshold question. While promotion of the best interesis of the child is
essential to ultimate approval of the adoption application, such interests
tunnot acth a3 a substibufe for a finding of abandonment.” {Authorities:
omitted.y ‘



7T-6431—0PINION
8 CABAN v. MOHAMMED

by a fundamental difference between maternal and paternal
relations—that “a natural mother, absent special circumstances,
bears a closer relationship with her child . . . than a father
does,”  Tr. of Oral Arg., at 41,

Contrary to appellees’ argument and to the apparent pre-
sumption underlying § 111, maternal and paternal roles are
not invariably different in importance. Although unwed
mothers 2§ a class undoubtedly are closer to their newborn
infants than are unwed fathers, as children grow' oldeg,, this’

generalization eoncerning parent-child relations becomes less
acceptable as a basis for legislative distinctions. The present
ease demonstrates that an unwed father may have a relation--
ship with his children fully comparable to that of the mother,
Appellant Caban, appellee Maria Mohammed, and their two
children Hved together as a natural family for several years.
As members of this family, both mother and father partici-
pated in the care and support of their children® There is no
reason to believe that the Caban children—aged 4 and 6 at
the time of the adoption proceedings—had a relationship with
their mother unrivaled by the affection and eoncern of their -
father. We reject, therefore, ‘the claim that the broad,
gender-based distinction of § 111 is required by any universal
difference between maternal and paternal relations at every
phase of a child’s development.

4 In rejecting: an unmarried father’s constitutional claim in Quilloin v, -
Walcott, 434 U. 8. 246 (1978}, we emphasized the importance of the °
appeltant’s failure to act as a father toward his children, noting that he,
. .. has never exercised actual or legal custody over his child, and thus
hay never- shouldered any significant responsibility with respect to the
daily supervision, education, protection, or care of the child. Appellant
does not complain of his exemption from these responsibilities and, indeed,
he does not even now seek eustody of his child.” Id., at 256,

In Quilloin we expressly reserved the question whether the Georgia statute
simlar to § 111 of the New York Domestie ‘Relations Law unconstitu-
tionally distinguished nnwed parents according to their gender, as the claim
wug not properly presented, See 434 1. 8, at 253 n. 13,
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As an alternative justification for § 111, appellees argue that
the distinction between unwed fathers and unwed mothers is
substantially related to the State’s interest in promoting the
adoption of illegitimate children. Although the legislative
history of § 111 is sparse,” in In re Malpica-Orsini, supra, the
New York Court of Appeais identified as the legislature’s
purpose in adoptmg 111 the furthering of the interests of
illegitimate children, for whom adoption often is the best
course.® The eourt concluded that,

“I't]o require the consent of fathers of children born out
of wedlock . . ., or even some of them, would have the
overall effect of denying homes to the homeless and of
depriving innocent children of the other blessings of
adoption. The cruel and undeserved out-of-wedlock
stigma would continue its visitations. At the very least,
the worthy process of adoption would be severely im-
peded,” Id., at 572,

The court reasoned that people wishing to adopt a child

# Consent of the unmarried father has never been reguired for adoption
under New York law, although parental consent otherwise has been
required at least since the late 19th century. See, ¢. g., Laws of the State
of New York, 119th Session L. 1806, eh. 272, There are no legislative
reports setting forth the reasons why the New York Legislature excepted
unmarried fathers from the general requirement of parental consent for
adopiion,

*1In Orsini v. Blasi, supra, the Court dismissed an appeal from the New
York Court of Appeals challenging the constitutionality of § 111 as applied
to un unmarried father whose child had been ordered adopted by a New
York Surrogate. In dismissing the appeal, we indicated that a substantial
federal question was lacking. This was a ruling 6n the merits, and there-
fore is entitled to precedential weight. See Hicks v. Miranda, 422 U. 8.
332, 344 (1975). At the same time, however, our decision not to review
fully the qguestions presented in Orsini v. Blasi is not entitled to the same
deference given a ruling after briefing, argument, and a written opinion.
See Bdelman v. Jordan, 415 U, 8. 651, 671 (1974). TInsofar as our
decision today is Inconsistent with our dl‘lnlérzdl in Orsini, we overrule our
prior decision,
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born out of wedloek would be disecouraged; if the natural
father could prevent the adoption by the mere withholding
of his consent. Indeed, the court. went so far as to sug-
gest that “[m]arriages would be discouraged because of the
reluctance of prospective hushands to involve themselves in
a family situation where they might only be a foster parent
aird could not adopt the mother's offspring.” Id., at 573.
Fially. the court noted that if upwed fathers’ consent were
required before adoption could take place, in many 111stances
the adoption would have to be delayed or eliminated alto-
W because of the unavailability of the natural father.®

The State’s interest in providing for the well:being of >/’
illegitimate children is an important one, , We 40
not question that the best interests of such children often may
require their adoption into new families who will give them
the stability of a normal, two-parent home. "Even'if prompted
by a concern for the best interests of illegitimate children,
however, § 111 cannot withstand- judicia] serutiny under the
Equal Protecmon Clause unless it is shown that the gender-
based distinetion of the statute is structured reasonably to meet
this concern. As we repeated in Reed v. Reed, supra, at 76, a
statutory ‘“classification ‘must be reasonable, not arbitrary,
and must rest on some ground of ‘difference having a fair and
substantial relation to the object of the legislation, so that
all persons shnilarly ecircumstanced® shall be treated alike.
Royster Guano Co. v. Virginia, 253 U. 8. 412, 415 (1920).”

We find that the distinetion in §111 between unmarried
mothers and unmarried fathers, as illustrated by this case, does™
not bear a substantial relation to the State’s intérest in pro--
viding adoptive homes for its illegitimate children. It may

be that, given the opportunity, some unwed fathers would™

- % In his brief as amicus curiae, the New York Attorney General echoes
the New York Court of Appeals’ expusition In re Malpica-Orsini of the -
interests promoted by § 111%s different treatment of unmarried fathers.
Ses Amicus Brief of New York Attorney General, at 16-20.
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prevent the adoption of theirr illegitimate children. This
impediment to adoption usually is the result of a natural
parental interest shared by both genders alike: it is not a
manifestation of any profound difference between the affection
and concern of mothers and fathers for their children. Neither
the State nor the appellees have argued that unwed fathers
are more likely to object to the adoption of their children
than are unwed mothers; nor is there any self—ewdent reason
why as a class they would be. '

The New York Court of Appeals in In re Matptca-()rmm
supra, suggested that the requiring of unmarried fathers’
consent for adoption would poseé a strong impediment for
acloption because often it is impossible to locate unwed fathers
when adoption proceedings are brought. whereas mothers are
more likely to remain with their children. It may well be
that the special difficulties often ‘attendant upon locating and
identifying unwed fathers at birth  would justify a legislative
distinetion between mothers and fathers of new borns.* “But
these difficulties need not persist past infancy. When the
adoption of an older child is sought, the State’s interest in-
proceeding with adoption cases can be protected by means that
do not drav« such an 1nﬂex1ble gender-based distinction as that
made. in § 111."  TIn those cases where the father never has
come forward to participate in the rearing of his Chlld noth-
ing in the Kqual Protection Clayse precludes the State from
withholding from him-the privilege of vetoing the adoption
of that child. Indeed, under the statute as it now stands the
Surrogate may proceed in thc absence of consent when the

1o Because the guestion s not before us, WE eXpress no view Whether the
#pecial relationship between mothers and their newborn children, and the
singular difficulties in locating unwed | fathers at birth, would justify a
sfatute drawn more narrowly than §111 addressed particularly to new-
born adoptions.

1 Bee Comment, The Emerging Constitutional Protection of the. Putatlve
Father’s Parental Rights, 70 Mich. L. Rev. 15681, 1590 {1972).
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parent whose consent otherwise would be required never has
come forward or has abandoned the child* See, e. g, In re
Orlando F., 40 N. Y. 2d 103 (1976). But in cases such as
this, where the father has established a substantial relation-

et e—to admlt;JI'Tls paternity,”™
here. should. be-no dificulty_in_the State’s.identifying the

father even of children born out of wedlock.”™ Thus, no show-
ing has been made that the different treatment afforded

121§ the New York Couri of Appeals is correct that, unmarried fathers
often desert their families (a view we need not question), then allowing
those fathers who remain with their families a right to object to the ter-
mination of their parental righis will pose little threat to the State's
dbilit} to order adoption in most cases. For we do not.question a State's
right to do what New York has done in thiz portion of §111: provide
that fathers who have abandoned their children have no right to block
adoption of those children. :

We do not suggest, of course, that the provision of § 111 making
parental consent unnecessary in cases of abandonment is the only constitu-
tional meechanism available to New York for the proteetion of its interest
in allowing the adoption of Megitimare children when their natural fathers
are not available to be consulted. In reviewing the constitutionality of
statutory classifications, it 13 not the function of a court ‘to hypothesize
independently on the desirability or feasibility of any possible alterna-
tive[g]’ to the statutory scheme formmnlated by [the State].” Lalli v.
Lalli, — U. 8. —, —- (1978) (quoting Matthews v. Lucas, 427 U. 8.
495, 515 {1976)). We note gome alternatives to the gender-based distine-
rion of § 111 only to emphasize that the state interests asserted in support
of the statutory classification could be protected through numerous other
‘mechanisms more closely attuned to those interests,

13 Th Quilloin v. Walcott, supra, we noted the importance in cases of this
kind of the relationship that in fact exists between the parent and child.

4 8tates have a legitimate interest, of course, in providing that an
unmarried father’s right to objeet to the adoption of a ehild will be
conditioned upon his showing that it is in fact his child. Cf. Laili v. Lalli,
— U. 8, —, — {1978). Such is not, however, the import of the New"
York statute here. Although New York provides for actions in its Family
Courts to establish paternity, see §§ 511 to 571 .of the New York Judiciary
Court. Acts, there is no provision allowing men who have been determined
by the court to he the father of a child born out of wedlock to object tor
the adoption of their children under § 111,
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uninarried fathers and unmarried mothers under § 111 bears
a substantial relationship to the proclaimed interest of the
State in promoting the adoption of illegitimate children.

In sum, we believe that § 111 is another example of “over-
broad generalizations” in gender-based classifications. See
Califano v. Goldfarb, 430 U. 8. 199, 211 (1977); Stanton v.
Stanton, 421 U. 8. 7, 14-15 (1975). The effect of New York's
classification is to diseriminate against unwed fathers even
when their identity is known and they have manifested a
paternal interest in the child. "The facts of this case illustrate
the harshness of classifying unwed fathers as being invariably
less qualified and entitled than mothers to exercise a concerned
judgment as to the fate of their children. Section 111 both
excludes some loving fathers from full participation in the
decision whether their children will be adopted and, at the
same time, enables some alienated mothers arbitrarily to cut
off the paternal rights- of fathers. We conclude that this
undifferentiated distinetion between unwed mothers and unwed
fathers, applicable in all circumstances where adoption of a
child of theirs is at issue, does not bear & substantial relatlon-
ship to the State's asserted interests.*

15 Appellant also ehallenges the constitutionality of the distinetion made
in §111 between married and unmarried fathers. Appellant urges that
the rearing of » child is an activity constitutionally protected from
unressonable government interference. Seée Quilloin v. Walcott, 434 U. 8.
246, 255 (1978); Weinberger v. Wiesenfeld, 420 U. 8. 636, 652 (1975);
Prince v. Massachusetts, 321 U. 8. 158, 166 (1944). - In drawing statutory
distinetions with respect to who will be permitted to raise a chi'd, there-
fore, the State must act only from a necessity born of a compelling
interest, as it deals with fnndamental rights. ' See, e. g., Memorial Hospital
v. Maricopa County, 415 U, 8. 250, 253-254 (1974) : Shapiro v. Thompson,
394 U. 8. 618 (1969). As we have resolved that the sex-based distinetion
of §111 violates the Equal Protection Clause, we express no view
concerning the constitutionality of the dlatlnctlon under New York law

. between married fathers and unmarried fathers. -

Finally, appellant srgues that he was denied substantive due process

when the New York courts terminated his parental rights without first,
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The judgment of the New York Court of Appeals ig

Reversed,

finding him to be unfit to be a4 parent.

See Stawley v. Hiinois, 405 U, §,
645 (1972) (scmble).

Beeause we have ruled that the New York statute

is unconstitutional under the Fqual Proteetion Clanse, we express no view
on whether every State is constitutionally barred from ordering adoption

in the absence of u determination that the parent whose rights are being
terminated is unfit,
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The appellant, Abdiel Caban, challenges the constitution-
ality of § 111 of the New York Domestic Relations Law, under
which two of his natural children were adopted by their natural
mother and stepfather without his consent., We find the
statute to be unconstitutional, as the distinction it invariably
makes between the rights of unmarried inothers and the rights
of unmarried fathers has not been shown to be substantially
related to an important state interest.

I

Abdiel Caban and appellee Maria Mohammed lived to-
gether in New York City from September of 1968 until the
end of 1973. During this tiine Caban and Mohammed repre-
sented themselves as being husband and wife, although they
never legally married. Indeed, until 1974 Caban was mar-
ried to another woman fromn whow he was separated. While
living with the appellant, Mohammed gave birth to two chil-
dren: David Andrew Caban, born July 16, 1969, and Denise
Caban, born March 12, 1971. Abdiel Caban was identified
as the father on each child’s birth certificate, and lived with
the children as their father through 1973. Together with
Mohammed, he contributed to the support of the family.
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Tn December of 1973, Mohammed took the two children
and left the appellant to take up residence with appellee
Kazim Mohammed, whom she married on January 30, 1974,
For the next nine months, she took David and Denise each
weekend to visit her mother. Delores Gonzales, who lived
one floor above Caban. Because of his friendship with
Gonzales, Caban was able to see the children each week when
they came to visit their grandmother,

In September of 1974, Gonzales left New York to take up
residence in her native Puerto Rico. At the Mohammeds'
request, the grandmother took David and Denise with her.
According to appellees, they planned to join the children in
Puerto Rico as soon as they had saved enough moneyv to start
a business there. During the children’s stay with their grand-
mother, Mrs. Mohammed kept in touch with David and
Denise by mail: Caban communicated with the children
through his parents, who ‘also resided in Puerto Rico. - In
November of 1975, he went to Puerto Rico, where Gonzalez
willingly surrendered the children to Caban with the under-
standing that they would be returned after a few days.
Caban, however, returned to New York with the children,
When Mrs. Mohamined learned that the children were in
Caban’s custody, she attempted to retrieve them with the aid
of a police officer. After this attempt failed. the appellees
instituted custody proceedings in the New York Family Court,
which placed the children in the temporary custody of the
Mohammeds and gave Caban and his new wife, Nina, visiting
- rights. »

In January 1976, appellees filed a petition under § 110 of
the New York Domestic Relations Law to adopt David and
Denise.t  In March, the Cabans cross-petitioned for adoption.

! Section 110 of the New York Domestic Relations Law, provides in part
that,

“Taln adult. or minor husband and his adult or miner wife together
may .adopt a child of either of them born in_or out of-wedlock and .an
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After the Family Court stayed the custody suit pending the
outcome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to a
New York Surrogate in Kings County, N.'Y. At this hearing,
both the Mohammeds and the Cabans were represented by
counsel and were pernitted to present and cross-exaimine
witnesses.

The Surrogate granted the Mohammeds’ petition to adopt
the children, thereby cutting off all of appellant’s parental
rights and ¢bligations.* In his opinion, the Surrogate noted the
limited right under New York law of unwed fathers in adop-
tion proceedings: “Although a putative father’s consent to
such an adoption is not a legal necessity, he is entitled to an
opportunity to be heard in opposition to the proposed step-
father adoption.” Moreover, the court stated that the ap-
pellant was foreclosed from adopting David and Denise, as

adult or minor husband or an adult or minor wife may adopt such a
child of the other spouse.”
Although a natural mother in New York has muny parental rights without
adopting her child, New Yerk courts have held that § 110 provides for the
adoption of an illegitimate child by his mother. See In re Anonymous
Adoption, 177 Misc. 683, 31 N. Y. 8, 2d 595 (App. Div, 1941).

2RBection 117 of the New York Domestic Relations Luw provides, in
part, that,
“Talfter the making of an order of adoption the natural parents of the
adeptive child shall be relieved of all parental duties toward and of all
responsibilities for and shall have ne rights over such adoptive child or to
his property by descent or suceession, except as hereinafter stated.”
As an exception to this general rule, § 117 provides that,
“[wlhen a natural or adoptive parent, having lawful custody of a child,
marries or remarries and eonsents that the stepfather or stepmother may
adopt such child, such consent shall not relieve the parent so consenting
of any parental duty toward sueh child nor shall such consent or the
order of adoption affect the rights of such consenting spouse and sueh
adoptive child"to inherit from and through each other and the natural
and adopted kindred of such consenting spouse.”
In addition, § 117 (2) provides that adoption shall not affect a child’s right
te distribution of property under his natural parents” will,
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the natural mother had withheld her consent. Thus, the
court considered the evidence presented by the Cabans only
insofar as it reflected upon the Mohammeds’ qualifications as
prospective parents. The Surrogate found them well qualified
and granted their adoption petition.

The New York Supreme Court, Appellate Division, affirmed.
It stated that appellant’s constitutional challenge to § 111 was
foreclosed by the New.York Court of Appeals’ decision in

I'n re Malpica-Orsind, 36 N. Y. 2d 568, app. dismissed for want

of a substantial federal question sub nom. Orsini v. Blast, 423
U. 8. 1042 (1877). In re David Andrew C., 56 A, D. 2d 627,
391 N.Y.S. 2d 846 (1978). The New York Court of Appeals
similarly affirmed in a memorandum decision based on In re
Malpica-Orsind, supra. In re David A. C., 43 N. Y, 2d 708,
401 N, Y. 8. 2d°208 (1977).

On appeal to this Court appellant presses two claiins.
First, he argues that the distinction drawn under New York
law hetween the adoption rights of an unwed father and: those
of other parents violates the Equal Protection Clause of
the Fourteenth Amendment. Second, appellant contends

that this Court’s decision in Quilloin v. Walcott, 434 U. S.-

246 (1978), recognized the due process right of natural fathers
to maintain a parental relationship with their chiidren absent
a finding that they are unfit as parents.®

IT

Section 111 of the New York Domestic Relations Law pro-
vides in part that:

“eonsent to adoption shall be required as follows: .
~ (b) Of the parents or suiviving parent, whether adult or
infant, of a child born in wedlock; [and] (¢) Of the

# As the appellant was given due notice and was permitted to purticipate
ag 4 party in the adoption proceedings, he does not contend that he was
denied the procedural due proeéss held to be requisite in Stanley v. {ilinois,

405 U. 8. 645 {1972).
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mother, whether adult or infant, of a child born out of
wedlock, . ..” N.Y.Dom. Rel. Law § 111 (McKinney's
1977).

The statute makes parental conseut unnecessary, however, in
certain-cases, including those where the parent has abandoned
or relinquished his or her rights in the child or has heen
adjudieated incompetent to care for the child.* Absent one of

4 At the time of the proceedings before the Surrogate, § 111 provided:
“Subject to the limitations hereinafter set forth consent to adoption shall
be required as follows:

“1. Of the adoptive child, if over fourteen yvears of age, unless the judge
or surrogate in his discretion dispenses with such consent;

“2. Of the parents or surviving parent, whether adult or infant, of a
child born in wedlock:

“3. Of the mother, whether adult or infant, of a child born cut of
wedlock;

“4, Of any person or authorized agency having lawful custody of the
adoptive child,

“The consent shall not be required of a parent who has abandoned the
child or who has surrendered the child to an authorized agency for the
purpuse of adoption under the provisions of the social services law or of a
parent for whose child a guardian has been appointed under the provizions
of seclion three hundred eighty-four of the social services law or who has
been deprived of eivil rights or whe is inzane or who has been adjudged to
be an habitusal drunkard or who has been judicially deprived of the cus-
tody of the child on aceount of eruelty or neglect, or pursuant to a judicial
finding that the child iz a permanently neg'ected child as defined in section
six hundred eleven of the family court act of the state of New York;
except that notice of the proposed adoption shall be given in such manner
as the judge or surrogate may direet and an opportunity to be heard
thereon may be afforded to a parent who has been deprived of civil rights
and to a parent if the judge or surrogate so orders, Notwithstanding any
other provision of law, neither notice of a proposed adoption nor any
process in such proceeding shall be required to eontain the name of the
persun or persons seeking to adopt the child. For the purposes of this
section, evidence of insubstantinl and infrequent contacts by a parent with
his or her child shall not, of iiself, be sufficient as a matter of law to
preclude a finding thut sueh parent has abandoned such child,

"“Where the adoptive child is over the age of eighteen years the con-
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these circumstances, an unwed mother has the authority under
New York law to block the adoption of her child simply by
withholding consent. The unwed father has no similar control
over the fate of his child, even when his parental relationship
is substantial—as in this case. He may prevent the termina-
tion of his parental rights only by showing that the best
interests of the child would not perit the child’s adoption by
the petitioning couple.

Despite the plain wording of the statute, appellees argue
that unwed fathers are not treated differently under § 111
from other parents. According to appellees, the consent

requirement of § 111 is merely a formal requirement, lacking
in substance, as New York courts find consent to be unneces-
sary whenever the best interests of the child support the
adoption. Because the best interests of the child always
determine whether an adoption petition is granted in New
York, appellees contend that all parents, including unwed
fathers, are subject to the same standard.

Appellees’ interpretation of § 111 finds no support in New
York caselaw. On the contrary, the New York Court of
Appeals has stated unequivoeally that the question whether
consent is required is entirely separate froin that of the best

sentg specified in subdivisions two and three of this section shall not be
required, and the judge or surrogate in his diseretion may direct that the
consent specified in subdivision fuur of this section shall not be reqguired
if in hiz opinion the moral and temporal interests of the adoptive child
will he promoted by the adoption and such consent cannot for any reason
be obtained.

“Au adoptive child who has once ‘been luwfully adopted may be
readopted directly from such child’s adoptive parents in the same manner
as from itz natural parents, In such case the consent of such natural
parent zhall not be reyuired but the judge or surrogate in his diseretion
may require that notice be given to the natural parents in such mauner as
he may preseribe.”
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interests of the child.® Indeed, the Surrogate’s decision in the
present case, affirmed by the New York Court of Appeals, was
based upon the assumption that there was a distinctive dif-
ference between the rights of Abdiel Caban, as the unwed
father of David and Denise, and Marita Mohamined, as the
unwed mother of the ehildren: Adoption by Abdiel was held
to be impermissible in the absence of Maria’s consent, whereas
adoption by Maria could be prevented by Abdiel only if he
could show that the Mohammeds adoption of the children
would not be in their best interests. Accordingly, it is clear
that § 111 treats unmarried parents differently according to
their sex.
TII

Gender-hased distinctions “must serve governmental ob-
jectives and must be substantially related to achievement
of those objectives” in order to withstand judicial scrutiny
under the Equal Protection Clause. Craig v. Boren, 404
U. 8. 190, 197 (1977). See also Reed v. Reed, 404 U. S.
71 (1971). The question before us, therefore, is whether
the distinetion in § 111 between unmarried mothers and un-
married fathers bears a substantial relation to some important
state interest.  Appellees assert that the distinetion is justified

58ee In re Corey L. v. Martin L., 45 N, Y, 2d 383, 301, 380 N, E. 2d
266, 270 (1978) :
“Absent. consent, the first focus here was on the issue of ubandonment
sinee neither decisional rule nor statute can bring the relationship to an
end hecause someone else might rear the child in a more satisfactory
fashjon. . . . Abandonment, as it pertaing to adoption, relates to such
conduct on the part of 4 parent ag evinees a1 purposefud ridding of parental
obligations and the foregeing of parental rights—a withholding of interest,
presence, affection, care and support. The best interests of the child, as
sueh, is not an ingredient of that conduet and is not involved in this
threshold guestion,  While promotion of the best inferests of the child is
essential to ultimate approval of the adoption application, such interests
cannot act az a substitute for a finding of abandonment.” (Authorities
omitted.)
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by a fundamental difference between maternal and paternal
relations—that ‘‘a natural mother, absent special circuinstances,
bears a closer relationship with her child . . . than a father
does.” Tr. of Oral Arg., at 41,

Contrary to appellees’ argument and to the apparent pre-
sumption underlying § 111, maternal and paternal roles are
not invariably different in importance. Even if unwed
tmothers as a class were closer than unwed fathers to their
newborn infants, this generalization concerning parent-child
relations would become less acceptable as & basis for legislative
distinetions as the age of the child increased. The present
case demonstrates that an unwed father may have a relations
ship with his children fully eomparable to that of the mother.
Appellant Caban, appellee Maria Mohammed, and their two
children lived together as a natural family for several years.
As members of this family, both mother and father partici-
pated in the care and support of their children.® - There is no
reason to believe that the Caban-children—aged 4 and 6 at
the time of the adoption proceedings—had a relationship with
their mother unrivaled by the affection and concern of their
father. We reject, therefore, the claim that the broad,
gender-based distinetion of § 111« is required by any universal
difference between maternal and paternal relations at every
phase of a child’s development.

% 1n rejecting an unmarried father’s constitutional -claim in Quilloin v.
Walcott, 434 U. 8. 246 (1978), we emphasized the importunce of the
appellant’s failure to act as a father toward his children, noting that he,
®. .. bag never exercised actual or legal custedy over his child, and thus
haz never shouldered any -significant responsibility with respeet to the
daily supervision, education, protection, or care of the child.. Appellant
does not complain of his exemption from these responsibilities and, indeed,
he does not even now seek custody of his child,” “Id., at 256.

In Quilloin we expressly reserved the question whether the Georgia statute
similar te §111 of the New York Domestic. Relations Law unconstitu-
tionally distinguished unwed parents according to their gender, as the elaim
wag not properly. presented., - See 434 UL 5., #t 253 n; 13.
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As an alternative justification for § 111, appellees argue that
the distinction between unwed fathers and unwed mothers is
substantially related to the State’s interest in promoting the
adoption of illegitimate children. Although the legislative
history of § 111 is gparse.” in In re Malpica-Orsini, supra, the
New York Court of Appeals identified as the legislature’s
purpose in adopting § 111 the furthering of the interests of
illegitimate children, for whom adolﬁtion often is the best
course." The eourt concluded. that,

“[t]o require the consent of fathers of children born out
of wedlock . . ., or even some of them, would have the
overall effect of denying homes to the homeless and of
depriving innocent children of the other blessings of
adoption. The cruel and undeserved out-of-wedlock
stigma would continue its visitations. At the very least,
the worthy process of adoption would be severely im-
peded.” Id., at 572,

The court reasoned that people wishing to adopt a child

P Consent of the unmarried father las never been required for adoption
under New York jaw, although parental consent otherwise has Deen
required at least since the late 19th century. See, e. g, Laws of the State
of New York, 110th Session L. 1898, ¢h, 272, There are no legislative
reports setting forth the reasons why the New York Legislature excepted
unmireied fathers from the general requirement of parental consent for
adoption, )

*In Orsind v, Blasi, supra, the Court dismissed an appeal from the New
York Court of Appeals challenging the constitutionality of § 111 as applied
to an unmarried father whose child had been ordered adopted by a New
York Surrogate. In dismissing the appeal, we indicated that a substantial
federal question wus lacking. This was a ruling on the merits, and there-
fore is entitled to precedentisl weight. See Hicks v. Miranda, 422 U. 8.
332, 344 (1975). At the same time, however, our-deeision not to review
fully the questions presented in Orsind v. Blasi is not. entitled to the same
deference given a ruling after briefing, argument, and a written opinion:
See Edelman v. Jordan, 415 U. 8. 651, 671 (1974). Insofar as our
decizsion today is inconsistent, with our dismissal in @rsini, we overrule our
prior decision,
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born out of wedlock would be discouraged, if the natural
father could prevent the adoption by the mere withholding
of his consent. Indeed, the court went so far as to sug-
gest that “[mlarriages would be discouraged beeause of the
reluctance of prospective hushands to involve themselves in
a fanily situation where they might only be a foster parent
and could not adopt the mother’s offspring.” [d., at 573.
Finally, the court noted that if unwed fathers’ consent were
required before adoption could take place, in many instances
the adoption would have to be delayed or eliminated alto-
gether, because of the unavailability of the natural father”
The State’s interest in providing for the well-being of
ilegitimate children is an important one. We do not ques-
tion that the best interests of such children often may re-
quire their adoption into new families who will give them
the stability of a normal, two-parent home, Moreover, adop-
tion will remove the stigma under which illegitimate children
suffer.  But the unquestioned right of the State to further
these desirable ends by legislation is not in itself sufficient to
justify the gender-based distinetion of § 111. Rather, under
the relevant cases applying the Equal! Protection Clause it
must be shown that the distinction is structured reasonably
to further these ends.  As we repeated in Reed v, Reed, supra,
at 76. such a statutory “classification ‘must be reasonable, not
arbitrary. and must rest on some ground of difference having a
fair and substantial relation to the object of the legislation, so
that all persons similarly circumstanced shall be treated alike.’
Royster Guano Co. v. Virginia, 253 U. 8. 412, 415 (1920).”
We find that the distinetion in § 111 between unmarried
mothers and unmarried fathers, as illustrated by this case. does
not bear a substantial relation to the State’s interest in pro-
viding adoptive homes for its illegitimate children. Tt may

¥ 1In his briet as amicus curiae, the New York Attorney Ceneral echoes
the New York Court of Appealy’ exposition fn re Malpica-Orsini of the
mterests promoted by § 111% different ircatment of unmarried fathers.
See Amicus Brief of New York Attorney (ieneral, at. 16-20.
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be that, given the opportunity, some unwed fathers would
prevent the adoption of their illegitimate children. This
impediment to -adoption usually is the result of a natural
parental interest shared by both genders alike; it i8 not a
manifestation of any profound difference between the affection
and concern of mothers and fathers for their children. Netther
the State nor the appellees have argued that unwed fathers
are more likely to objeet to the adoption of their children
than are unwed mothers; nor is there any self-evident reason
why as a class they would be,

The New York Court of Appeals in 'n re Malpica-Orsini,
supra, suggested that the requiring of ummarried fathers’
eonsent for adoption would pose a strong impediment for
adoption because often it is inpossible to locate unwed fathers
when adoption proceedings are brought, whereas mothers are
more likely to remain with their children. Even if the special
difficulties attendant upon locating and identifying unwed
fathers at birth would justify a legislative distinetion between
mothers and fathers of newborng™ these difficulties need not
persist past infancy. When the adoption of an older child is
sought, the State’s interest in proceeding with adoption cases
can be protected by means that do not draw such an inflexible
gender-based distinetion as that made in § 111" In those
cascs where the father never has come forward to participate
in the rearing of his child, nothing in the Equal Protection
Clause precludes the State from withholding froin him the
privilege of vetoing the adoption of that child. Indeed, under
the statute as it now stands the Surrogate may proceed in the
absence of consent when the parent whose consent otherwise
would be required never has eomne forward or has abandoued

1 Because the question i not before us, wo express no view whether
=uch diffienlties would justify o stature addressed particularly to newborn
adoptiong, setling forth more stringent  requirements  concerning  the
acknowledgment of paternity or a stricier definition of abindonment.

11 See Comument, The Emerging Constitutional Protection of the Putative
Father's. Parental Rights, 70 Mich. L. Rev. 1881, I500 (1072).
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the child.? See. e. ¢., In re Orlando F., 40 N. Y. 2d 103
(1976). But in ¢ases such as this, where the father has estab-
lished a substantial relationship with the child and is wiiling
to admit his paternity,'" there should be no difficulty in the
State's identifying the father even of children born out of
wedlock.'" Thus, no showing has been made that the differ-
ent treatinent afforded unmarried fathers and unmarried
mothers under § 111 bears a substantial relationship to the

12 If the New York Court of Appeals is correet that unmarried fathers
often desert their families (1 view we need not question), then allowing
those fathers who remain with their families a right to object to the ter-
mination of their parental rights will poze little threat 1o the State’s
ability to order adeption in most cazes. For we do not question a State’s
right to do what New York has done in this portion of § 111: provide
that fathers who have abandoned their children have no right to bluck
adoption of these children.

We do not suggest, of course, that the provision of §111 making
parental consent unnecessary in cases of abandonment is the only constitu-
tional mechanism available 1o New York for the protection of its interest
in allowing the adoption of illegitimate children when their natural fathers
are pot aviilable to be eonsulted. In reviewing the constitutionality of
statutory elassifications, “it iz not the funetion of a court ‘to hypothesize
independently on the desimbi!it-}' or feasihility of any possible alterna-
tive[s]" to the statutory scheme formulated by [the State].” Lalli v.
Lolli, — 1. 8. —, — (1978) (quoting Matthews v. Lucas, 427 U, 8.
485, 515 (1976}). We note some alternatives to the gender-based distine-
tion of § 111 only to emphasize that the state interests asserted im support
of the stututory classifieation could be protected through numerous other
mechanisms more clesely aituned to those interests.

8T Quilloin v. Walcott, supra, we noted the importance in cases of this
kind of the relationship that in faet exists between the parent and child.

Y States have a legitimate interest, of: course, in providing that an
unmarried father’s right to objeet to the adoption of a child will be
conditioned upon his showing that it is in fact his child, Cf. Lalli v. Lalli,
— U. 8, —, — (1978). Such is not, however, the import. of the New’
York statute here. Although New York provides for actions in itz Family
Courts to establish paternity, see §§ 511 to 571 of the New York Judiciary
Court. Acts. there is no provision allowing men who have been determined’
by the court to be the futher of & child born out of wedlock to, ()h]ect o
the adoption of their ehildren under § 111. )
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proclaimed interest of the State in promoting the adoption of
illegitimate children.

In sum, we believe that § 111 is another example of “over-
broad generalizations” in gender-based classifications, See
Califano v. Goldfarb, 430 U. S. 199, 211 (1977); Stanton v.
Stanton, 421 U. 8. 7, 14-15 (1975). The effect of New York’s
classification is to diseriminate against unwed fathers even
when their identity 1s known and they have manifested a
paternal interest in the child. The facts of this case illustrate
the harshness of classifying unwed fathers as being invariably
less qualified and entitled than mothers to exercise a concerned
judgment as to the fate of their children. Section 111 both
excludes some loving fathers from full participation in the
decision whether their children will be adopted and, at the
same tine, enables some alienated mothers arbitrarily to cut
off the paternal rights of fathers. We conclude that this
undifferentiated distinetion between unwed mothers and unwed
fathers. applicable in all circumstances where adoption of a
child of theirs is at issue, does not bear a substantial relation-
ship to the State’s asserted interests.!®

The judgment of the New York Court of Appeals is

Reversed.

" Appellant also challenges 1the constitutionality of the distinetion made
i § 111 between married and unmarried fathers. As we have resolved ‘
that the sex-bused distinetion of § 111 violates the Equal Protection Cluuse, | O N SS
we need express no view as to the validity of this additional classification.
Finally, appellant argues that he wus denied substantive due process
when the New York courts terminated hiz parental rights without first
finding him to be unfit to be u parent. See Staniey v. Hlinois, 405 1. 8,
645 (1972) (semble). Becausze we have ruled that the New York statute
i unconstitutional under the Equal Proteetion Clause, we similarly express
no view as to whether a State i constitutionally barred from ordering
adoption in the absenee of 4 determination that the parent whose rights.
-ate heing tertninated is unfit,

10+
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Mer. JusTice PowELL delivered the opinion of the Court.

The appellant, Abdiel Caban, challenges the constitution-
ality of § 111 of the New York Domestic Relations Law, under
which two of his natural children were adopted by their natural
mother and stepfather without his consent. We find the -
statute to be unconstitutional, as the distinction it invariably
makes-between the rights of unmarried mothers and the rights
of unmarried fathers has not been shown to be substantially
related to an important state interest,

I

Abdiel Caban and appellee Maria Mohammed lived to-
gether in New York City from September of 1968 until the
end of 1973, During this time Caban and Mohammed repre-
sented themselves as being husband and wife, although they
never legally married. Indeed, until 1974 Caban was mar-
ried to another woman from whom he was separated. While
living with the appellant, Mohammed gave birth to two ehil-
dren: David Andrew Caban, born July 16, 1969, and Denise
Caban, born March 12, 1971. Abdiel Caban was identified
as the father on each child’s birth certificate, and lived with
_the children as their father through 1973, Together with
Mohammed, he contributed to the support of the family.
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- In December of 1973, Mohammed took the two children
‘an(l left the appellant to take up residence with appellee
Kazim Mohammed, whom she married on January 30, 1974.
For the next nine months, she took David and Denise each
weekend to visit her mother, Delores Gonzales, who lived
.one floor above Caban. Because of his™ friendship with
‘Gonzales, Caban was able to see the children each week when
they came to visit their grandmother,

In September of 1974, Gonzales left New York to take up
restdence in her native Puerto Rieo. At the Mohammeds’
request, the grandmother took David and Denise with her.
‘According to appellees. they planned to join the children in
Puerto Rico as soon as they had saved enough money to start
a business there, During the children’s stay with their grand-
mother, Mrs, Mohammed kept in touch with David and
Denise by mail; Caban communicated with the children
through his parents, who also resided in Puerto Rico. In
November of 1975, he went to Puerto Rico, where Gonzalez
willingly surrendered the children to Caban with the under-
standing that they would be returned after a few days.
Caban, however, returned to New York with the children.
When Mrs. Mohammed learned that the children were in
Caban’s custody, she attempted to retrieve them with the aid
of a police officer. After this attempt failed, the appellees
instituted custody proceedings in the New York Family Court,
which placed the children in the temporary custody of the
‘Mohammeds and gave Caban and his new wife, Nina, visiting
rights,

In January 1976, appellees filed a petition under § 110 of
the New York Domestic Relations Law to adopt David and
Denise.!  In March, the Cabans cross-petitioned for adoption.

! SBection 110 of the New York Domestic Relations Law provides in part
that,

“[a]n adult or minor husband and his adult or minor wife together
may adopi a child of either of them born in or out of wedlock and an
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After the Family Court stayed the custody suit pending the
outecome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to a
New York Surrogate in Kings County, N. Y. At this hearing,
both the Mohammeds and the Cabans were represented by
counsel and were permitted to present and cross-examine
witnesses.

The Surrogate granted the Mohammeds’ petition to .adopt
the children, thereby cutting off all of appellant’s parental
rights and obligations.? In his opinion, the Surrogate noted the
limited right under New York law of unwed fathers in adop-
tion proceedings: “Although a putative father’s consent to
such an acdoption is not a legal necessity, he is entitled to an
opportunity to be heard in opposition to the proposed step-
father adoption.,” Moreover, the court stated that the ap-
pellant was foreclosed from adopting David and Denise, as

adult or minor hushand or an adult or miner wife may adopi such a
ehild of the other spouse.”
Although a natural mother in New York lias many parental rights without
adopting her child, New York courts have held that § 110 provides for the
adoption of an illegitimate child by his mother. See In re Anonymous
Adoption, 177 Mige, 683, 31 N. Y. 8. 2d 595 (App. Div. 1941).

28ection 117 of the New York Domestic Relations Law provides, in
part, that,
“Talfter the making of an order of adoption the natural parents of the
adoptive child shull be relieved of a1l parental duties toward and of all
responsibilities for and shall have no rights over such adoptive child or to
his property by deseent or succession, except as hereinafter stated.”
As an exception to this general rule, § 117 provides that,
“[wlhen a natural or adoptive parent, having lawful custody of a child,
marries or remarries and consents that the stepfather or stepmother may
adopt such child, such consent shall not relieve the parent so conzenting
of any parental duty toward such -child nor shall such consent. or the
order of adoption affect the rights of such consenting spouse and such
adoptive child“to inherit from and through each other and the matural
and adopted kindred of such consenting spouse,”
In addition, § 117 (2) provides that adoption shall noi affect a child’s right
to distribution of property under his natural parents’ will,
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the natural mother had withheld her consent. Thus,” the
court, considered the evidence presented by the Cabans only
insofar as it reflected upon the Mohammeds’ qualifications as

" prospective parents. The Surrogate found them well qualified

and granted their adoption petition:

The New York Supreine Court, Appellate Division, affirmed.
It stated that appellant’s constitutional challenge to § 111 was
foreclosed by the New York ‘Court of Appeals’ decision in
In re Malpica-Orsini, 36 N. Y. 2d 568, app. dismissed for want
of a substantial federal question sub nom. ‘Orsini'v. Blast; 423
U. S. 1042 (1977). [In re David Andrew C., 56 A. D. 2d 627,
391 N. Y. S. 2d 846 (1976). - The New York Court of Appeals
similarly affirmed in a memorandumn decision based on I'n re
Malpica-Orsini, supra. In re David A. C., 43 N. Y. 2d 708,
401 N. Y. 8. 2d 208 (1977).

On appeal to this Court appellant presses two claims.
First, he argues that the distinction drawn under New York
law between the adoption rights of an unwed father and those
of other parents violates the Equal Protection  Clause- of
the Fourtecenth Amendment. Second, appellant contends
that this Court’'s decision in Quilloin v Walcott, 434 U.- S.
246 (1978), recognized the due process right of natural fathers
to maintain a parental relationship with their children absent
a finding that they are unfit as parents.

II

Section 111 of the New York Domestic Relations Law pro-
vides in part that:

“consent to adoption shall be required as follows: .. .
{b) Of the parents or surviving parent, whether adult.or
infant, of a child born in wedlock; [and] (¢) Of the

# As the appellant was given due notice and was permitted to participate
as a party in the adoption proceedings, he does not contend that he was
denied the procedural due process held'to be requisite in, Stanley v. Ilinois,
405 U, 8., 645 (1972).
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mother, whether adult or infant, of a child born out of
wedlock, . ..” N, Y. Dom. Rel. Law § 111 (McKinney’s
1977).

The statute makes parental consent unnecessary, however, in
certain cases, including those where the parent has abandoned
or relinquished his or her rights in the child or has been
adjudicated incompetent to care for the child.' Absent one of

4 At the time of the proceedings before the Surrogate, § 111 provided:
“Bubject. to the limitations hereinafter set forth consent to adeption shall
be required as follows:

“1. Of the adoptive child, if over fourteen years of age, unless the judge
or surrogate in his discretion dispenses with such consent :

“2. Of the parents or surviving parent, whether adult or infant, of a
child born in wedlock;

“3. Of the mother, whether adult or infant, of a child horn out of
wedlock;

“4. Of any person or authorized agency having lawful custody of the
adoptive child.

“The consent shall not be required of a paurent who has abandoned the
child or who has surrendered the child to an authorized agency for the
purpose of adoption under the provisions of the social services law or of a
parent for whose child o guardian has been appointed under the provisions
of section three hundred cighty-four of the soeial services law or who has |
been deprived of civil rights or who is insane or who has been adjudged to
be an habitual drunkard or who has been judicially deprived of the cus-
tody of the ehild on account of cruelty or neglect, or pursuant to & judicial
finding that the child is a permanently neg'ected child as defined in section
six hundred eleven of the family court act of the state of New York;
except that notice of the proposed adoption shall be given in such manner
as the judge or surrogate may direet and an opportunity to be heard
thereon may be afforded to a parent who has been deprived of eivil rights
and to a parent if the judge or surrogate so orders. Notwithstanding any
other provision of law, neither notice of a proposed adoption nor any
process in such proceeding shull be required to contain the name of the
person or persons seeking to adopt the child, For the purpeses of this
section, evidence of insubstantial and infrequent contacts by a parent with
his or her child shall not, of itself, he sufficient as a matter of law to
preclude a finding that such purent has abandoned such child.

“Where the adoptive child is over the age of eighteen vears the con-




T7-6431—OPINION
) ' CABAN v. MOHAMMED

these circumsta.nceé, an-unwed mother has the authority under
New York law to block the ‘adoption of her child simply by
withholding consent. The unwed father has no similar control
over the fate.of his child, even when his parental relationship
is substantial—as in this ecase. - He may prevent the termina-
tion of his parental rights only by showing that the best
interests of the child would not permit the child’s adoption by
the petitioning couple,

Despite the plain wording of the statute, appellees argue
that unwed fathers are unot treated differently under § 111
from other parents. According to appellees, the consent
requirement of & 111 is merely a formal requirement, lacking
in substance, as New York courts find consent to be unneces-
sary whenever the best interests of the child support the
adoption. Because the best interests of the child always
determine whether an adoption petition is granted in New
York, appellees contend that ‘all parents, including unwed
fathers, are subject to the same standard.

Appellees’ interpretation of '§ 111 finds no support in' New
York caselaw. On the contrary, the New York Court of
Appeals has stated unequivocally that the question whether
consent is required is entirely separate from that of the best

senta specified in subdivisions two and three of this section shall not be

required, and the judge or surrogate in his diseretion -may direct that the
consent gpecified in subdivision four of this seetion shall not be required
if in his opinion the moral and temporal interests of the adoptive child

_ will be promoted by the adoption anil such consent eannot for any reason

be obtained.

“An adoptive child who has once been lawfully adopted may be
readopted directly from such child’s adoptive parents in the same manner
as from its nafural parents. In such case the consent of such natural
parent shall not be required but the judge or surrogate in his discretion

" may require that notice be given to the natural parents in such manner as

he may prescribe.”
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interests of the child.® TIndeed, the Surrogate’s decision in the
present case, affirmed by the New York Court of Appeals, was
based upon the assumption that there was a distinctive dif-
ference between the rights of Abdiel Caban, as the unwed
father of David and Denise, and Maria Mohammed, as the
unwed mother of the children: Adoption by Abdiel was held
to be impermissible in the absence of Maria'’s consent, whereas
adoption by Maria could be prevented by Abdiel only if he
could show that the Mohammeds’ adoption  of the children
would not be in the children’s best interests.  Accordingly, it
15 clear that § 111 treats unmarried parents differently accord-
ing to their sex. '
11

Gender-based distinctions ‘“must serve governmental ob-
jectives and must be substantially related to achievement
of those objectives” in order to withstand judicial scrutiny
under the -Equal Protection Clause. Craiy v. Boren, 404
U. 8. 190, 197- (1977). See also Reed v. Reed, 404 U. S.
71 (1971). The question before us, therefore, is whether
the distinction in § 111 between unmarried mothers and un-
married fathers bears a substantial relation to some important
state interest. Appellees assert that the distinetion is justified

58ce In re Corey L. v. Martin L., 45 N, Y. 2d 383, 391, 380 N. E. 2d
266, 270 (1978):
““Absent. consent, the first focus here was on the issue of abandonment
gince neither deeisional rule nor statute can bring the relationship to an
end because zomeone else might rear the child in a more satisfactory
fashion. . . . Abandonment, as it pertains to adoption, relates to such
conduct on the part of a parent as evinces 1 purposeful ridding of parental
obligations and the foregoing of parental rights—a withholding of interest,
presence, affection, eare and support. The hest interests of the child, as
-such, iz not an ingredient of that conduct and is not involved in this
threshold question. While promotion of the best interests of the child is
ssential to ultitoate approval of the adoption application, such interests
cannot aet as o substitute for a finding of abandenment.” (Authorities
‘omitted:}
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by a fundamental difference between maternal and paternal
. relations—that “a natural mother, absent special circumstances,
bears a closer relationship with her child . . . than a father
does.” Tr. of Oral Arg.,.at 41. A

Contrary to appellees’ argument and to the apparent pre-
sumption underlying § 111, maternal and patenial roles are
not invariably different in importance. Even if unwed
mothers as a class were closer than unwed fathers to their
newborn infants, this generalization concerning parent-child
relations would become less acceptable as a basis for legislative
distinetions as the age of the child increased. The present
case demonstrates that an unwed father may have a relation-
ship with his children fully comparable to that of the mother.
Appellant Caban, appellee Maria Mohammed. and their two
children lived together as a natural family for several years.
As members of this family, both mother and father partici-
pated in the care and support of their cliildren.® ~There is no
reason to believe that the Caban children—aged 4 and 6 at
the time of the adoption proceedings—had a relationship with
their mother unrivaled by the dffection and concern of their
father. We reject, therefore, the ‘claim that- the broad,
gender-based distinetion of § 111 is required by any untversal
difference between maternal and paternal relations at every
phase of a child’s devélopment.

*In rejecting an unmarried father’s constitutional claim.in Quilloin v.

Walcott, 434 T. 8. 246 {1978), we emphasized’ the importance of - the
appellant’s failure to act-as a father toward his children, noting that he,
“. .. has never exercised actual or legal eustody over his child, and thus
. has never shouldered any significant responsibility ‘with respect to the
" daily supervision, edueation, protection, or care of the.child. - Appellant
does not complain of his exemption from these responsibilities and, indeed,
he does nof, even now seek custody of his child.” fd., at 256.
In Quilloin we expressly reserved the-question whether the Georgia statute
similar to § 111 of the New York Domestic Relations Law unconstitu-
tionally distinguished unwed parents according to their gender, as the claim
* 'was not properly presented. See 434 U, 8., at, 253 n; 13, '
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As an alternative justification for § 111, appellees argue that
the distinction between unwed fathers and unwed mothers is
substantially related to the State’s interest in promoting the
adoption of illegitimate children. Although the legislative
history of § 111 1s sparse,” in I'n re Malpica-Orsini, supra, the
New York Court of Appeals identified as the legislature’s
purpose in enacting § 111 the furthering of the interests of
illegitimate children, for whom adoption often is the best
course.” The court concluded that,

“[t]o require the consent of fathers of children born out
of wedlock . . ., or even some of them, would have the
overall effect of denying homes to the homeless and of
depriving innocent children of the other blessings of
adoption. The ecruel and undeserved out-of-wedlock
stigma would continue its visitations. At the very least,
the worthy process of adoption would be severely im-
peded.” [Id., at 572,

The court reasoned that people wishing to adopt a child

" Consent of the unmarried father has never been required for adoption
under New York law, although parental consent otherwise has been
required at least since the late 19th century., See, e. g.. Laws of the State
of New York, 119th Session L. 1896, ch. 272. There arc no legislative
reports setting forth the reasons why the New York Legislature excepted
unmarried fathers from the general requirement of parental consent for
adoption.

8 In Orsind v. Blasi, sujira, the Court dismissed an appeal from the New
York Court. of Appeals challenging the constitutionality of § 111 as applied
to an unmarried father whose child had been ordered adopted by a New
York Surrogate. In dismissing the appeal, we indicated that a substantial
federal question was lucking. This was a ruling on the merits, and there-
fore is entitled to precedential weight. Sec Hicks v. Miranda, 422 U. 8.
332, 344 (1975). At the same time, however, our decision not to review
fully the questions presented in Orsini v. Blasi is not entitled to the same
deference given a ruling after briefing, urgument, and a written opinion.
See Edelmdn v. Jordan, 415 U. 8. 651, 671 {1974). Insofar as our
decision today is inconsistent with our dismissal in Orsini, we overrule our
prior decision,
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born out ‘of wedlock would be discouraged, if the natural
father could prevent the- adoption by the mere withholding
of his consent. Indeed, the court went so far as to sug-
gest that “[m]larriages would be discouraged because of the
reluctance of prospective husbands to involve themselves in
a family situation where they might only be a foster parent
and could not adopt the mother’s offspring.” " Id., at 573.
Finally, the court noted that if unwed fathers’ consent were
required before adoption could take place, in many instances
the adoption would have to be delayed or eliminated alto-
gether, because of the unavailability of the natural father.”
The State’s interest in providing for the well-being of
illegitimate children is an important one. We do not ques-
tion that the best interests of such children often may re-
quire their adoption into new families who will give them
the stability of a normal, two-parent home. Moreover, adop-
tion will remove the stigina under which illegitimate children
suffer. But the unquestioned right of the State to further
~these desirable ends by legislation is not in itself sufficient to
justify the gender-based distinetion of § 111. Rather, under
the relevant cases applying the Equal Protection Clause it
must be shown that the distinetion is structured reasonably
to further these ends.  As we repeated in Reed v. Reed, supra,
at 76, such a statutory “classification ‘must be reasonable, not
arbitrary, and must rest on some ground of difference having a
fair and substantial relation to the object of the legislation, so
that all persons similarly eircumstanced shall be treated alike.’
Royster Guano Co. v. Virginia, 253 U. 8. 412, 415 (1920).”
We find that the distinetion in § 111 between unmarried
mothers and unmarried fathers, as illustrated by this case, does
not bear a substantial relation to the State’s interest in pro-
viding adoptive homes for its illegitimate children. It may

#In his brief as amicus curige, the New York Attorney General echoes

the New York Court of Appeals’ exposition In re Malpica-Orsini of the:
interests promoted by §111s different treatment of unmarried fathers.
- Beo Amicus Brief of New.York Attorney General, at 16-20,
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be that, given the opportunity, some unwed fathers would
prevent the adoption of their illegitimate children, This
impediment to adoption usually is the result of a natural
parental interest shared by both genders alike; it is not a
manifestation of ahy profound difference between the affection
and concern of mothers and fathers for their children. Neither
the State nor the appellees have argued that unwed fathers
are more likely to object to the adoption of their children
than are unwed mothers; nor is there any self-evident reason
why as a class they would be.

The New York Court of Appeals in I'n re Malpica-Orsint,
supra, suggested that the requiring of unmarried fathers’
consent for adoption would pose a strong impediment for
adoption because often 1t is impossible to locate unwed fathers
when adoption proceedings are brought, whereas mothers are
more likely to remain with their children. Even if the special
difficulties attendant upon locating and identifying unwed
fathers at birth would justify a legislative distinetion between
mothers and fathers of newhorns" these difficulties need not
persist past infancy. When the adoption of an older child is
sought, the State’s interest in proceeding with adoption cases
can be protected by means that do not draw such an inflexible
gender-based distinetion as that made in § 111."* In those
cases where the father never has come forward to participate
in the reartng of his child, nothing in the Tiqual Protection
Clause precludes the State from withholding from him the
privilege of vetoing the adoption of that child. Indeed. under
the statute as it now stands the Surrogate may proceed in the
absence of consent when the parent whose consent otherwise
would be required never has come forward or has abandoned

* Because the question is not before ws, we express no view whether
such difficultics would justify a statute addressed particularly to newborn
adoptions, setting forth more stringent. requirements concerning  the
acknowledgment of paternity or a stricter definition of abandonment.

"1 See Comment, The Emerging Constitutional Protection of the Putative
Futher’s Parentul Rights, 70 Mich. L. Rev. 1581, 1590 (1972).
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the child.” See, e. g, In re Orlando F., 40 N. Y. 2d 103
(1976). But in cases such as this, where the father has
established a substantial relationship with .the child and
has admitted his paternity,” a State should have no "dif-
ficulty in 1dent1fymg the father even of chﬂdren born out of
wedlock.™ Thus, no showmg has been made that the differ-
ent treatment afforded unmarried fathers and unmarried

121f the New York Court of Appeals is correct that unmarried fathers
often desert their families (a view we need not question), then allowing
those fathers who remain with their families a right t6 object to the ter-
mination of their parental rights will pose little threat td the State’s
ability te order adeption in most cases. For we do not quéstion a State's
right to do what New York has done in this portion of § 111: provide
that fathérs who have abandoned their children have no right to block
adoptien of those children, )

We do not. suggest, of course, that the -provision- of  § 111 -making
parental consent unnecessary in cases of abandonment is the anly constitu-
tional mechanism available to New York for the-protection of its interest
‘in allowing the adoption of illegitimate children when their natural fathers
are not available to be consulted. In reviewing ‘the constitutionality of
statutory classifications, “it 13 not the functien of a court ‘to hypothesize
independently on the desirability or feasibility of any possible alterna~
tive[s]' to the statutory scheme formulated by [the State]” Lalli v.
Lalli, — U. 8. —, ~—— (1978) (quoting Matthews v. Lucas, 427 U. 8,
495, 516 (1976)). We note some alternatives to the gender-based distine-
tion of § 111 only to emphasize that the state interests asserted in support
of the statutory classification could be protected through numerous other
mechanisms more closely attuméd to thosé interests.

i3 In Quilloin v. Walcott, supre, we noted the importance in cases of this
lind of the relationship that in fact exists between the parent and child.
See n. 8, supra. ‘ .

14 States have a legitimate interest, of course, in providing that an
unmarried father’s right to object to the adoption of a child will be

conditioned upon his showing that it 'is in fact his child. Cf. Lalli v. Lolli,
) Such is not, however, the import of the New'
~ York statute here. Although New York provides for actions in its Family
" Courts to establish paternity, see §§ 511 to 571 of the New York Judiciary
" Court Acts, there'is no provision allowing men who have been determined

by the court to be the father of a child born out of wedlock to obgect to
“the adoption of their children under § 111,
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mothers under § 111 bears a substantial relationship to the
proclaimed interest of the State in promoting the adoption of
illegitimate children.

In sum, we believe that § 111 is another example of “over-
broad generalizations” in gender-based classifications. See
Califano v. Goldfarb, 430 U. 8. 199, 211 (1977); Stanton v.
Stanton, 421 U. 8. 7, 14-15 (1975). The effect of New York’s
classification is to discriminate against unwed fathers even
when their identity is kirown and they have manifested a sig-
nificant paternal interest in the child. The facts of this case
illustrate the harshness of classifying unwed fathers as being
invariably less qualified and entitled than mothers to exercise
a concerned judgment as to the fate of their children. Section
111 both excludes some loving fathers from full participation
in the decision whether their children will be adopted and, at
the same time, enables some alienated mothers arbitrarily to
cut off the paternal rights of fathers. We conclude that this
undifferentiated distinction between unwed mothers and unwed
fathers, applicable in all circumstances where adoption of a
child of theirs is at issue, does not bear a substantial relation-
ship-to the State’s asserted interests.’”

The judgment of the New York Court of Appeals is

Reversed.

15 Appellant also challenges the constitutionality of the distinetion made
in § 111 between married and unmarried fathers. As we have resolved
that the sex-based distinction of § 111 violates the Equal Protection Clause,
we need express no view as to the validity of this additional classification.

Finally, appellant argues that he was denied substantive due process
when the New York courts terminated his parental rights without first
finding him to be unfit to be a parent. See Stanley v. Iilinois, 405 U. 8.
645 (1972) (semble). Because we have ruled that the New York statute
is unconstitutiona] under the Equal Protection Clause, we similarly express
no view as 1o whether a State is constitutionally barred from ordering
adoption in the absence of a determination that the parent whose rights;
are being terminated.is unfit.
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joins, dissenting,

Under §111(1){c) of the New York Domestic Relations
Law, the adoption of a child born out of wedlock usually
requires the consent of the natural mother; it never requires
that of the natural father. Appellant, the natural father of
two school-aged children born out of wedlock,' challenges that
provision insofar as it allows the adoption of his natural
children by the hushand of the natural mother without his
consent. Appellant’s primary objection is that this uncon-
sented-to termination of his parental rights without proof of
unfitness on his part violates the substantive component of .
the Due Process Clause of the Fourteenth Amendment. Sec-
ondarily, he attacks $111 (1)({c)’s disparate treatment of
natural mothers and natural fathers as a violation of the
Equal Protection Clause of the same Amendment. In view of
the Court’s disposition, | shall discuss the equal protection
. question hefore eommenting on appellant’s primary conten-
tion. 1 shall then indicate why T think the holding of the
Court, although erroneous, is of limited effect.

I

This case concerns the validity of rules affeciing the status
of the thousands of children who are born out of wedlock

"The ehildren are presently aged seven and eight vears old. At the
time of .the hearing before the Surtegate Court, they were five and #x,
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every day.®  All of these children have an interest in aequiring
the status of legitimacy; a great many of them have an
interest 1n being adopted by parents who ean give them oppor-
tunities that would otherwise be denied; for some the basie
necessities of life are at stake. The state interest in facili-
tating adoption in appropriate cases is strong—perhaps even
“eompelling,” #

Nevertheless, it is also true that § 111 (1)(c¢) gives rights
to natural mothers that it withholds from natural fathers.

* Megitimate birthe aceounted for an estimated 1479 and 1559 of all
hirths i the United States during the vears 1976 and 1977, respeciively.
See National Center for Health Statisties of the Depariment of Health,
Edneation, and Welfare, Monthly Vital Statistics Report, February 5,
19749, at 19; &l NMarch 29, 1975, at 17, Tn rotal births, this represenrs
468,100 and 515,700 legitimade births, respectively.  Although statisties

for New York State are not availible, the problem of illegitimuey appears’

to be espeeially severe inurban aveas.  For example, in 1975, over 509,
of all births in the Distriet of Colnmbia were out of wedlock. National
Center for Health Statisties of the Department of Health, Education, and
Weliare, 1 Vital Statistics of the United States (Natality), 1975, at 50.

Adoption i= an important zolution to the problem of illegitimaey. Thus,
abont 709 of the adoptions in the 34 Srates reperting ro HEW in 1975
were of children burn out of wedlock. The figure jor New York State
wax 7890, National Center for Social Statistics of the Department of
Health, Education, and Welfare, Adoptions in 1973, at 11 (hereinafter
Adoptions in 1975},

“The reason U say “perhaps” i that the word “compelling” ean be
upderstood in different wavs.  If it deseribes an inferest. that “eompels”
4 conclusion that any statute intended to foster that interest is automati-
eally constitutionad, few if any interests would fit that deseription. On
the other hand. if it merely deseribes an interest that compels a court,

" before holding a law wnconstitutional, 1o give thoughtinl atiention to a

legislative judgment that the law will serve that interest. then the State’s

“interest in faeilitating adoption in appropriate cazes js unguestionably

compelling, See Smith v. Organization of Foster Families. 431 . 8. 8186,
844, and n. 51; id, ut BG1-862 (SreEwarr, J., conenrring in judgment) ;
Weber v. Aetna Cosualty & Surety Co., 406 U, 8. 164, 175, Stardey v,
fiinots, 405 U, 8. 645, 652; Matter of Malpica-Orsing, 36 N, Y. 2d 568,

T ETEN
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Because it draws this gender-based * distinetion between two
classes of citizens who have an equal right to fair and impar-
tial treatment by their governiment, it is necessary to deter-
mine whether there are differences between the members of
the two classes that provide a justification for treating them
differently.”  That deterinination requires more than merely

‘recognizing that society has traditionally treated the two classes

differently.® But it also requires analysis that goes beyond a
merely reflexive rejection of gender-based distinctions.

Men and women are different, and the difference is relevant
to the question whether the mother may be given the exelu-
sive right to consent to the adoption of a child born out of
wedloek.  Because most adoptions involve newborn infants or
very voung children. it is appropriate at the outset to focus
on the signifieance of the difference 1n such cases,

* Although not all men are included in the disudvantaged class, sinee
nader § 11T (1Y (M) marvied futhers are given cansent. rights, it is none-
theless true that Tan for their gender the members of that elass would not
be disndvantaged. Heoce, it 3= not possible 1o avoid the conelusion that

the classification here ix one based on gender.  See City of Los Angeles v,

Marnhart, — . 8. —, — -,

FBection 1M dreadls illegitimate children someéwhat  differently  from
legitimate ones insofur as the former, but not the latter, may be removed
from one or hoth of their nutural parentz and plaeed in an adoptive home
without the eonsent of both pareniz,  Noneiheless, appellant has not chal-
lenged the statute on this Dasis either on his or his children’s behalf, and
the diffieult questions that might be raized by sueh o challenge. compare
Falti v Lalli, — 1, 8. —, with Trimble v. Gordon, 430 U. 8. 762, ure not
now hefgre us. o

“For u traditional elassification is mare likely 1o be used withoui puusing
to consider its justifieation than is a newly ereated classification. Hubit,
rather than amaly=iz, makes it seem wcceptable and naiural to distin-
giish between male and female, alien and citizen.. legitimate and legiti-
mate; for {oo much of our history ilere was the smne inertia in distin-
guizhing’ Between Black and white.  Bui that sort. of stervotyped reaction
way have no rational relationship—other than pure prejudicial discrimina-
tion—to the stated purposc for which the cassification is being made”’
Mathews v. Lucas. 127 U, 8. 495, 520-521 (Stevess. J., dissenting).

FThe sdevant statistis for New York are diob conplete. The most
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Both parents are equally responsible for the coneeption of
the child out of wedlock.® But from that point on through
pregnaney and infancy, the differences between the male and
the female have an important impact on the child’s destiny.
Only the mother carries the child; it is she who has the consti-
tutional right to decide whether to bear it or not.* TIn many
cases, only the mother knows who sired the child, and it will
often be within her power to withhold that fact, and even the
fact of her pregnaney. from that person. If during pregnancy
the mother should marry a different partner. the child will be
legitimate when born, and the natural father may never even
know that his “rights” have been affected.  On the other hand,
only if the natural mother agrees to marry the natural father
during that period can the latter’s actions have a positive
‘impact on the status of the child; if he instead should marry a

comprehensive ones that we have found are for the venrs 1974 and 1975,
- Even for those years, however, we eould find none that includes a break-

down by age of the adoptive children where one of the adoptive parents
iz in =ome way related to the child,  (New York adoptions by related par-
ents—including ones by relatives other than a mitural parent and step-
parent—aceonnted for just over half of all adoptions in. 1974 and just
under half in 1975.)  Nonetlweless, of the children adopted by nnrelated
parents in New York in 1974 and 1975, respectively, 66%, and 629
were under one year old, and 909, and 88¢, were under six vears old, TIn
1974, méreover, the median age of the ehild at the time of adoption was
five months: no similar figure is availuble for 1975. New York’s figures
appear 1o be fairly cloze 10 those obtaining vationally. . Adoptions i 1974,
supra, at 15-16; Adoptions in 1975, supra, at 15, )

#Of course, this iz not true in every individunl caze, or perhaps in most
cases,  Nevertheless, for purposes of equal pratection analvsis, it probably
should be assumed that in the elass of cises in which the parties are not
equally responsible, the woman has been the aggressor abont as often ag the
man. I this agsemption iz doubted on the ground that the adverse con-
sequences of conception oute of wedlock tvpieally make the woman more
cautious beeause those conzequences are more =erious for her, that doubt
merely reinforees the busie analvsis set forth in 1he text.

¥ Bee Planned Parenthood v: Danforth, 428 1. 8. 52, 67-75,
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different partner during that time. the only effect on the child
is negative, for the likelihood of legitimacy will be lessened.

These differences continue at birth and immnediately there-
after. During that period. the mother and child are together; ™
the mother’s identity is known with certainty, The father, on
the other hand, may or may not he present; his identity may
be unknown to the world and may even be uncertain to the
mother.”"  These natural differences between married fathers
and mothers make it probable that the mother. and not the
father or both parents, will have custody of the newborn
infant,*

¥ T fact, there iz some zociological and anthropological research indi-
eating that by virtue of rhe svmbiotic relationship hetween mother and
child during pregnaney and the initial contacr hetween mother and child
dircetly after birth a phyzieal and psyehologieal bond immediately develops
between the two fhat is not then present between the mfant and the
father or any other person, E. g, J. Bowlby, Artuchment and Loss,
Yols, I, TT (19—): M. Mahler, The P-wholuglml Development of the
Human Infant (1976),

1 The Court has frequently noted the dlfﬁtult\ of proving paternity in
euses involving illegitimate children. E. g, Trimble v, Gordon, 430 U. 8.
762, 7707715 Gomez v. Perez, 409 U. 8. 535, 538. 1ndeed, these proof
problems have heen relied upon to justify differential treatment not only
of unwed mothers and fathers hut also of legitimate and illegitimate chil-
dren.  Parbam v. Hughes, —— U, 8 —, —; Lalli v. Lalli, — U. 8,
—L —— {(plurality opinion). .

12 Although statistics are hard to find in thla area, those T have found
hear out th( proposition that i= developed in fc);t as a logical matter.
Thug, in “relinguishment adoptions”™ in California in 1975, natural moth-
ors signe(l the “relinquishment” documents=—papers that release custody
of the child 1o an adopiton agency and that must be signed by the
parent (s} with eustody, or by o judge in eases involving negleet or aban-
donment by the parent(s) who previonsty had custody—in 709 of the
cases, while natural fathers did so in only 36¢;, ‘of the eases.  On the other
hind, fathers took #o part in over 274 of the relinguishment adoptions,
apparently beeause they never had custody, while the comparable figure for
mnl]u:rs_ was 3.59. California Health and W_u'l'farc Agency, Relinguish-
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Tn short, it is virtually inevitable that from conception
through infancy the mother will constantly be faced with
decisions about how best to care for the child, whereas it is
much less certain that the father will be confronted with
comparable problems. There no doubt are cases in which the
relationship of the parties at birth makes it appropriate for
the State to give the father a voiee of some sort in the adop-
tion decision.” But as a matter of equal protection analysis,

ment  Adoptions in Califormia, January-December 1975, at Tahblez 12
and 13.

G Part 11 infra. Indeed, New York doees give unwed fathers ampic
opportuniiy to participate i adoption procecdings, In this ca=e, for
exumple, appellant  appeared at. the adoprion “hearing with counsel,
presented  testimony, and ~wus allowed to cross-examine the. witnesses
offered by appellees. See N. Y. Dom. Rel.’L. § 1311-a; App,, at 27; ante,
at’2-3.  As a substantive matter, the natural father is free to demonstrate,
as appellant unsneeessfully tried to do in thiz ease, that the best. interests
of the ehild favor the preservation of existing parental rights and forestall
citting off those rightz "by-way of adoption. Had appellant "been able
to make that demonsteation, the result woulid have been the same as that
mandated by the Court’s insistence upon paie;"nal us well as maternal
consent in these circumstances: neither parent could adopt the child into a
new family with a step-pareut; both would have parental rights (e. g.,
vigitation) : and custody would be determined by the child's best interests,

In this case, although the New York courts made no finding of unfit-
ness on.appellant’s part, there was ample evidence in the record from
which they could draw the conclusion that “his relationship with the chil-
dren had been somewhat intermittent, that it fell far short of the rela-
tionship existing between the mother and the children (whether measured
by the amount of time spent with the children, the responsibiliny taken
for their care and education, or the amount of resources expended on
them), and that judging from appellant’s treatment of his first. wife and
hiz children by that marriage, there was a real possibility that he could
not be counted on for the continued support ot the two children and
might well be a source of friction between them, the mother, and her new
husband. K. g, App.. at 22, 25; Transcript of Proceedings in Record on
Appeal before the New York Court of Appeals, at 74-77, 82-90, 106, 120,
140, 388393, 414-415, 420-421.

"That conclusion, coupled with the Surrogate’s finding that the mother’s
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it 1§ perfectly obvious that at the time and immediately after
a child is born out of wedlock differences between men and
women justify some differential treatment of the mother and
father in the adoption process.

Most particularly. these differences justify a rule that gives
the moth -r of the newhorn infant the exclusive right to con-
gent to its adoption.  Such a rule gives the mother, in whose
sole charge the infant is often placed anyway, the mmaximum
flexibility in deeiding how best to care for the child. It also
gives the loving father an incentive to marry the mother*
and has no adverse impact on the disinterested father. Fi-
‘nally, it facilitates the interests of the adoptive parents, the
child, and the public at large by streamlining the often
traumatic adoption process and allowing the prompt, complete

and reliable integration of the child into a satisfactory new -

home at as young an age as is feasible.” Put most simply, it

marringe fo the adoptive futher was “solid and permanent” and that the

children were “well cared for and healthy” in the new family, App., at 30,

surely justify the Surrogate’s ultimate conclusion that the legitimacy and
stubility to he giined by the children from the adoption far outweighed
their lozs (and even appellant’s) due to the termination of appellant’s
parental rights. See App., at 28§:

“Whatever the motive for [appellant’s] opposition to the adoption, the
consequeees are the same—harassment of the natural mother in her new
relationship and embarrassment. to [rthe children] who though living with
and being supported in the new family may not in school and elsewhere
bear the family name.’ :

™ Marryving the mother would not only lvgmmate the ehild but would
also assure the father the right to consent to un\ "adoption. See N. Y,
Dom. Rel. L. § 111 (1) (h).

% These are not idle interests. A survey of aduptive parents registered
on the New York State Adoption Exchange as of January 1975 showed
that over 5% preferred to adopt children under three years old; over half
preferred children under one year old. New York Department of Social
Bervives, Adoption in New York State (Program Analvsis Report No. 59,
Tuly 1975), at 20, Moreover, adoption proceedings, even when judieial
in naiure, have truditionally been expeditious in order to accommodate
the needs of ail concerned.  Thus, 1% of all Family Court adoption pro-
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permits the maxihinum participation of interested natural
parents without so burdening the adoption process that its
attractiveness to potential adoptive parents is destroyed.

This conclusion is borne out by considering the alternative -
rule proposed by appellant. 1f the State were to require the
consent of hoth parents, or some kind of hearing to.explain

why either’s consent is unnecessary or unobtainable,™ it would .-

unquestionahly complicate and delay the adoption process.
Most importantly, such a rule would remove the mother’s.
freedom of choice in her own and the child’s behalf without
also relieving her of the unshakable responsibility for the care
of the child. Furthermore. questions relating to the ade-
quacy of notice to absent fathers could invade the mother's
privacy,”” eause the adopting parents to doubt the reliability
of the new relationship, and add to the expense and time
requirerd to conclude what is now usually & simple-and certain
process.”™  While it might not be irrational for a:State to

ceeidings in New York during the fisend vear 1972-1973 were disposed of
within 90 day».  Nineteenth Annual Report of the Judicial Conference to
the Governor of the State of New York and the Legislature, at 352,

7 Although the Court. i cureful to leave the States free to develop.
alternative approaches, it nonetheless endorses the procedure deseribed in
. text for adoptions of older ehildren against the wishes of natural fathers
- who have established substantial rels lflnnahlp.-: wnth ‘the -children. Ante,
Cak 11-12, and . 12

17 To he effective, any such rotice would, probably have to name the
mother and perhaps even identify ler further, for example by address,
Moreover. the terms and placeent of the notice in, for ekample, a news-
puper, mo matter how disereet and tastefully chosen, would jnevitably be’
taken by ihe public a# an announcement of illegitimate maternity. To
avoid the  cmbarrassment: of such announcements, the mother might well .
he forced to identifv the father {or potential hihn rs)—despite her desire
to keep that faet a sevret, -

*Tn the opinion upon which it r(,hed in dlaml:.smg the uppetl in this
enze, the New York Court of Appeals concluded that the “traumn” that
\\"m](i he added to the adaption process by a paternal consent rule is
“unpleasant’ to envision” fu re Malpica-Orsini, supra, 3¢ N. Y. 24, at
< BT, Seé n. 20, infra. ‘
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conclude that these costs should be incurred to protect the
interest of natural fathers, it is nevertheless plain that those
costs, which are largely the result of differences between the
mother and the father, establish an imposing justification for
some differential treatment of the two sexes in this type of
situation.

With this much the Court does not tisagree; it confines its
holding to cases such as the one at hand involving the adop-
tion of an older child against the wishes of a natural father
who previously has participated in the rearing of the child and
who admits paternity. dnte, at 11-12. The Court does con-
clude, however, that the gender basis for the classification
drawn by § 111 (1) (¢) makes differential treatment so suspect
that the State has the burden not only of showing that the
rule is generally justified but also that the justifieation holds
equally true for oll persons disadvantaged by the rule. In
its view, since the justification is not as strong for some
indeterminately sinall part of the disadvantaged class as it is
for the class as a whole, see /d., at 11, the rule is invalid under
the Equal Protection Clause insofar as it applies to that
subclass.  With this conclusion 1 disagree.

If we assumne, as we surely must, that characteristies pos-
sessed by all members of one class and by no members of the
other class justify some disparate treatment of mothers and
fathers of children born out of wedlock, the mere fact that the
statute draws a “gender-based distinetion,” see 1d., at 7. should
not, in my opinton, give rise to any presumption that the
impartiality principle embodied in the Equal Protection Clause
has been violated.™ Indeed, if we make the further undis-
puted assumption that the diserimination is justified in those
cases in which the rule has its most frequent application—
cases involving newborn infants and very young children ‘in

the custody of their natural mothers, see nn, 7 and 11, supra—

WE. . Califane v. Webster, 430 U. 8. 313; Schlesinger v. Ballard, 419
UL 2408 : ! UM\-
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we should presume that the law 1s entirely valid and require
the ehallenger to demonstrate that its unjust applications are
sufficiently numerous and serious to render it invalid,

Tn this easc. appellant made no such showing; his demon-
stration of unfairness, assuming he has made one, extends
only to himself and hy implication to the unknown number of
tathers just like hini.  Further, while appellant did nothing
“to inform the New York courts about the size of his subelass
and the overall degree of its disadvantage under § 111 (1) (),
the New York Court of Appeals has previously concluded
that the subelass is small and its disadvantage insignificant by
comparison to the benefits of the rule as it now stands.®

= e require the congent of futhers of children hora outs of wedlock ..
or even sume of them, wonld have the overall effect of denving homes 1o
the homeless and of depriving inhocent childeen of 1he other blessings of
adopiion. The cruel and undeserved out-of-wedlock stigina would con-
tinne iis visttations, At the very least, the worthy process of adoption
would be xeverely ampeded, ]

et diffiendty and expense would be enconntered, it many instanees,
in Joenting the puaiative father fo ascertain his willingness to consent.
Frequently, he i< unlovatable or even unknown,  Paternity i denied more
often than amitted. Some hirth eertifieates get forth the names of 1he
repited fathers, ethers do not.,

“Conples constdering adoptions will be dissuaded out of fear of subse-
qent annoyanee and entanglement=. A I stady in Florida of 500
Sndependent adoptions showed that 164, of the conples who had direct
contact with the woural parents reported sbseguent. harssment, coin-
pared witho only 260 of vonples who had no contaer (Tsase, Adapting o
Child Today, pp. 38,0 116). The tmeden on eharitable agencies will he
oppressive. In independent placemens, the baby is usually placed in his
adoptive home at four or five days of age, while ihe wajority ol agencies
o nat place children for soveral months afier birth (. 88). Farly private
placements are made Tor a variety of reazonz, =uch s a desire 10 decrease
the trauma of sepavadion and sn attempt to coneeal the out-of-wedlock
Lirthe Tt i unlikely that the consent of the natural Father conld he
obtained ar such an carly titne after birih, wnd marded conples, if well
advized. wonld noi aceept o child, i the father’s consent was a legal
regquisite. and not then available.  Institations” such xs foundling homes
which nurture the children Jor wmonths conld ot afford to continue their
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The mere fact that an otherwise valid general classification
appears arbitrary in an igolated case is not a sufficient reason

nuintenanee, in itseli not the most. desitable, i fathers’ consents are
unobiainable and the wards therefore unplaceable. These philanthropic
agencies wonld be reluetant to take infanis for ne one wants to hargain
for trouble in an already rensc gituntion. The drain on the publie treasury
would also be immeasurably greater v regard to infants placed in fozter
homes and institutions by public agencies.

“Some of the ngliest diselosures of our time invobve black marketing-of
childlren for adoption,  One need not be a claitvovant 1o predict. that the
grant ta wnwed fathers of the right to veto adoptions: will provide a very
fertile ficld for extortion, The vast majority of instances where paternitye
hag been established arise out of fillation  proveedings, compulsory in
nature, and persons experienced in the field indicate that these legal steps
are instigated for the most pari by public authorities, ansiows to protect
the public purse (zee Schasehlo v, Taishoff, 2 N, Y. 2d 408, 411). While
it may appear, at first blush, that a father might wish to free himself of
the burden of =upport, there will be many who will interpret it as a chance
for revenge or an opportimity to recoup their ‘losses.”

“Marriages would he diseouraged hecanse of the reluetanee of prospective
husbands 10 invalve themselves n o family situation where they might enly
he a foster parent and could not adopt the mother's offspring.

“We should he mindful of the jeopardy to which existing adoptions
would he subjected and the resulting chaos by an unadultersted declaration
of uneenstitutionality.  Even if there be o holding of nonretroactivity, the
welfare of ehildren, placed in homes months ago, or longer, and awaiting
the institution or completion of logal proceedings, would be seriously af-
fected. The atrendant. trauma is unpleasant. to envision.” In re Malpica-
Orsind, supra. 36 N, Y. 2d, 0 572574,

To the limited extent that the Court tukes cognizance of these findings
and cancluzsions, it does not dispute them.  Ante, at 11, 12 0. 12, Instead,
the Court merely states that many of these findings do not refleet nppel-
lant’s situation and “need not” refleet. the situation of any natural father
whe is seeking to prevem the adoption of his older children, Id. at 11.9

Alihough I agree 1hat the findings of the New York Court of Appeals are
more likely o be 1rue of the strong majority of adoptions that involve
infants than they are in the present sinntion (n conctusion that should be
sufficient. 1o justify the chssification drawn by § 112 (1}(¢) in ¥l situa-
tiong), 1 am compelled 1o point out that the Court. marshals not one bit
of evidence to holster its empirical judgment that most natural fathers
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for invalidating the entire rule.”” Nor, indeed, is it a sufficient
reason for coneluding that the application of a valid rule in
a hard case constitutes a violation of equal protection princi-
ples.®  We cannot test the conformance of rules to the
principle of equality simply by reference to exceptional cases.

Morcover, I am not at all sure that § 111°(1)(e) is arbitrary
even if viewed solely in the light of the exeeptional circuin-
stances presently before the Court. This case involves a
dispute between natural parents over which of the two may
adopt the children. 1f both are given a veto, as the Court
requires, neither may adopt and the children will remain
llegitimate. If, instead of a gender-based distinetion. the
veto were given to the parent having custody of the child, the
mother would prevail just as she did in the state court.
Whether or not it is wise to devise a special rule to protect the
natural father who (a) has a substantial relationship with his
child, and (h) wants to veto an adoption that a court has
found to be in the best interest of the child, the record in this
case does not demonstrate that the Equal Protection Clause
requires such a rule.

I have no way of knowing how often disputes between
natural parents over adoption of their children arise after the
father “has established a substantial relationship with the
child and is willing to adinit his paternity,” ante, at 12, but

facing the adoption of their older children will have appellant’s relatively
exemplary record with respect to admitting paternity and establishing a
relationship with hiz children,  In my mind, it is far more likely that what,
ix true at infancy will be true thereafter—the mother will probably retain
eustody as well ag the primary responsibility for the care and upbringing
of the child,

“Vance v. Bradley, — 0. 8. —, —; Califano v. Jobst, 434 U. 8. 47,
50-58; Dandridge v, Williams, 307 U. 8, 471, 485.

2 Even if the exelugive consent. reyuiremem. were limited to newbomn
infants, there would still be an oceagional case in which the imerests of
the child would be better served by a responsible paternal veto than by an
- irregponsible maternal vero,
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has previously been unwilling to take steps to legitimate his
relationship. 1 am inelined to believe that such cases are
relatively rare.  But whether or not this assumption is valid,
the far surer assumption is that in the more common adoption
situations, the mother will be the more, and often the only,
responsible parent, andl that a paternal consent requirement
will constitute a hindranee to the adoption process. Because
this general rule is amply justified in its normal application, T
would therefore require the party challenging its constitu-
tionality to make some demonstration of unfairness in a sig-
nificant number of situations before concluding that it violates
the Fqual Protection Clause. That the Court has found a
violation without requiring such a showing can-only be attrib-
uted to 1ts own “stereotyped reaction™ to what is unquestion-
ably, but in this case justifiably, a gender-based distinction.

11

Although the substantive due process issue is more trouble-
some, [ ean briefly state the reason why I reject it.

I assume that, if and when one develops,® the relationship
between a father and his natural child is entitled to protection
against arbitrary state action as a matter of due process. See
Stanley v. fllinois, 405 U. 8. 645, 651.** Although the Court
has not dectded whether the Due Process Clause provides any
greater substantive protection for this relationship than siimply
against official caprice,” it has indicated that an adoption

= CFL Quilloin v Walcott, 434 17, 8. 246, See ulso Smith v. Organization
of Foster Pamilies. supra, 431 U, 3, at. 844,

# 8ee also Smith v, Organization of Foster Families, supra, 431 TU. 8.,
nl S42-847: Armnstrong v, Manzo, 380 U, 8. 55; Meger v. Nebraska, 262
7. 3. 390, 399-101.

“ Although some Members of the Couri have concluded that greater
protecijon i due the “private renlm of family life.” Prince v. Massachu-
setts, 321 T 8. 158, 166 (emphasis added), e. g.. Moare v. East Clepelanif,
430 UL 8049 (plurality opinien}, thiz appeal does not fall within that
realm beeanse whatever family life onee surrounded appellant, hig children,
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decree that terminates the relationship is econstitutionally
justified by a finding that the father has abandoned or mis-
treated the child, See id., at 6562, In my view, such a decree
mmay also be justified by a finding that the adoption will gerve
the best interests of the child, at least in a-situation such -as
this it which the natural family unit has already been
destroyed, the father has previously taken no steps to legit-
imate the child, and a further requirement such as a showing
of unfitness would entirely deprive the childl—aiid the State—
of the benefits of adoption and legitimation.®  As a matter of
legislative policy, it can bhe argued that the latter reason
standing alone is insufficient to sever the boids that have
developed between father and child. ~ But that reason surely
avoids the conclusion that the order is arbitrary, and is also
suffictent to overcome any further protection of those bonds
that may exist in the recesses of the Due Process Clause.
~Although the constitutional principle at least requires a legit-
imate and relevant reason and, in these circumstances, perhaps
even a substantial reason, it does not require the reason to be
one that a judge would accept if he-were a legislator,

CTIT
There is often the rigk that the arguments one advances.in
dissent may give rise to a broader reading of the Court’s
opmion than is appropriate. That risk is especially grave
when the Court is embarking on a new course that threatens

to interfere with social arrangeinents that have come into use
over long periods of time.  Because I consider the course on

and appellee Maria Mohammed has long sinee dissolved throngh no fault
of the State’s. In facl, it is the State, rather than appellant, that mav rely
in this caze on the importance of the familv insofar as it is the State that
is attempring 1o foster the establishient and privacy of new and legitimate
adoptive familics,

“8ee Parkam v, Hughes, — 1. 8. —, —. Cf. Quilloin. v Walcott,
supra, 434 UL 8. ar 255, quoting Smith v. Qrganization of Foster Families,
supra, 433 U, 8., at $62-863 (Stewarr, J.,:concurring in judgment). '
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which the Court is currently embarked to be potentially most
serious, | shall explain why T regard its holding in this case as
quite narrow.

The adoption decrees that have been entered without the
consent. of the natural father must number in the millions,
An untold number of family and financial decisions have been
made in reliance on the validity of those decrees. Because
the Court has crossed a new constitutional frontier with
today’s decision, those reliance interests unquestionably fore-
close retroactive application of this ruling. See Chevron Oil
Co. v. Huson, 404 17, 8. 97, 106-107. Families that include
adopted children need have no concern about the probable
impact of this case on their familiat sceurity.

Nor is there any reason why the decision should affect the
processing of most future adoptions. The fact that an
unusual application of a state statute has been held uncon-
stitutional on equal protection grounds does not necessarily
eliminate the entire statute as a basis for future legitimate
state action. The procedure to be followed in cases involving
infants who are in the custody of their mothers—whether
solely or jointly with the father—or of agencies with authority
to consent to adoption, is entirely unaffected by the Court's
holding"or by its reasoning. In fact, as' I read the Court’s
opinion, the statutes now in effeet may be enforced as usual
unless “the adoption of older children is sought.” ante, at 11,
and “the father has cstablished a substantial relationship with
the child and is willing to admit his paternity.” 7Id., at 12.
State Jegislatures will no doubt promptly revise their adoption
laws to comply with the rule of this case, but as long as state
courts are prepared to construe their existing statutes to con-
tain a requirement of paternal consent “in eascs such as this,”
tbid., T see no reason why they may not continue to enter
valid adoption decrees in the countless routine cases that will
arise hefore the statutes ean be amended

G Lucas v, Colorado General Assembly, 377 U. S, 713, 730 Roman
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In short, this is an cxceptional case that should have no
cffect on the typical adoption proceeding. Indeed, I suspect
that it will affect only a tiny fraction of the cases covered
by the statutes that must now be rewritten. Accordingly,
although my disagreement with the Court is as profound as
that fraction is small, 1 am confident that the wisdom of
judges will forestall any widespread harm,

1 respectfully dissent,

¥. Sincock, 277 U. 8. 695, T11-712; WAMCA. fne. v. Lomenzo, 377 U. 8,
433, 655; Reynolds v. Sims, 377 1. 8. 533, 585 (valid elections may go
forward pursuant to statutes that have been held unconstitutional as
violating the one-person, one-vote rule, when an impending election is
imminent. and the eleetion machinery is alrendy in progress).
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Under § 111 (1) (c) of the New York Domestic Relations Law,
the adoption of a child born out of wedlock usually requires
the consent of the natural mother; it does not require that of
the natural father unless he has “lawful custody.” See arte,
at 3 . 4. Appellant, the natural but nonecustodial father of
two school-aged children born out of wedlock,' challenges that
provision insofar as it allows the adoption of his natural
children by the husband of the natural mother without his
consent.  Appellant’s primary objection is that this uncon-
sented-to termination of his parental rights without proof of
unfitness on his part violates the substantive component
of the Due Process Clause of the Fourteenth Amendment.
Secondarily, he attacks § 111 (1)(e)’s disparate treatment of -
patural mothers and natural fathers as a violation of the
Figual Protection Clause of the same Amendment. In view of
the Court’s disposition, I shall discuss the equal protection
question before commenting on appellant’s primary conten-
tion. 1 shall then indicate why 1 think the holding of the
Court, although erroneous, is of limited effect.

1

This case concerns the validity of rules affecting the status

tThe children are presently amed seven and eight vears old, Ai the
fime of the hearing hefore the Surregate Court, they were five and six.
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of the thousands of children who are born out of wedlock
every day.® All of these children have an interest in acquiring
the status of legitimacy; a great many of them have an
interest 1n being adopted by parents who can give them oppor-
tunities that would otherwise be denied; for some the basic
necessities of life are at stake. The state interest in facili-
fating adoption in appropriate cases is strong—perhaps even
“eompelling,” 2

Nevertheless, it is also true that § 111 (1)(e) gives rights
to natural mothers that it withholds from natural fathers

* INegitimate births accounted for an estimated 14.7% and 15.5% of all
Births in the United States during the yvears 1976 aund 1977, respectively.
See National Center for Health Statisties of the Department of Health,
Fducation, and Welfare, Monthly Vitul Statisties Report, Febrnary 5,
1979, at 19; id., Mareh 29, 1978, at 17. In total births, this represents
463,100 and 515,700 illegitimate hirths, respeciively. Although statistics
Jor New York State are not available, the problem of illegitimaey appears’
Lo be especially zevere in urban areas. For example, in 1975, over 509
of ali hirths in the Dijstriet of Columbia were out of wedlock. National
Center for Henlth Statistics of the Department of Health, Education, and
Welfare, 1 Vital Statisties of the United States {Natality), 1975, at 50,

Adoption is an important solution to the problem of illegitimacy. Thus,
about 709, of the adoptions in the 34 States reporting to HEW in 1975
were of children born out of wedlock. The figure for New York State
wus 789, National Center for Social Statistics of the Department of
Health, Education, and Welfare, Adoptions in 1975, at 11 (hereinafter
Adoptiong in 1975). .

¥The reason I say “perhaps” is that the word “compelling” ean be
understood i different wavs. If it deseribes an interest that “compels”
a conelusion that any statute intended to foster that interest is automati-
eally constitutional, few if any interests would fit that description. On
the other hand, if it merely describes an interest that compels a court,
before holding a law uneonstitutional, to give thoughtful attention to a
legistative judgment that the law will serve that interest, then the State’
izrerest. in facilitating adoption in appropriate eases Is unquestionablv
compelling.  See Smith v. Organization of Foster Families, 431 U, 8. 816,
S44, and no 51z Jd, o S6I-862 (Srewarr, J., coneurring in judgment):
Weber v. Aetna Crsualty & Surety Cu., 406 U, 8, 164, 175; Stawley v.
Hlivois, 405 U. 8. G645, 652; Maotter of Malpica-Orsini, 36 N. Y. 2d 568,
Ai k=574,
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Because it draws this gender-based ' distinetion between two
classes of citizens who have an equal right to fair and inpar-
tial treatment by their government, it is necessary to deter-
mine whether there are differences bétween the members of
the two classes that provide a justification for treating them
differently.” That determination requires more than merely
recognizing that society has traditionally treated the two classes
differently.® But it also requires analysis that goes beyond a
merely reflexive rejection of gender-based distinctions.

Men and women are ditferent, and the difference is relevant
to the question whether the mother may be given the exclu-
sive right to consent to the adoption of a child born out of
wedlock, Because tnost adoptions involve newborn infants or
very young children.” it is appropriate at the outset to focus
ont the significance of the difference in such cases.

4 Although not all men are ineluded n the disadvantaged class, sinee
under § 111 {1} (b) wmarried fathers are given consent rights, it s none-
theless true that but for their gender the members of that elass would not
be disadvantaged. Hence, it is not possible to avoid the conclusion thai
the classification here is one based on gender.  See City of Lus Angeles v.
Manhart, — U, §, —, — - —,

8 Bection 11! treats illegitimate children somewhat differently from
legitimate ones insofar as the former, bur not the latter, may be removed
from one or both of their natural parents and placed in an adoptive home
withont the eonsent of both parents. Nonetheless, appellant has not ehal-
lenged the statute on this basis either on his or his children's behalf, and
the difficult questions that might be raized by such a challenge, eompare
Lolli v, Lalli, ~— U. 8. —-, with Trimble v. Gordon, 430 U. 8. 762, are not
now before us,

&“For a traditional classifieation iz more likely to be used withowt pausing
te consider its justification than is a newly created classifieation. Habit,
rither than analysis, makes it scem aceeptable and natural to distin-
guizle between male and female, alien and citizen, legitimate and illegiti-
nwte; for too mnch of our hisrory there was the same inertia in distin-
ginizhing berween black amd white. 'Bit that sort of stereotyvped recetion
may have no rational relationship——gther than pure prejudicial diserimina-
ticn—io the stated purpoze for which the classification is being made?
Mathews v. Lucas, 427 110 8. 495, 520-521 (Srevess. J., dissenting).

T The velevany statizties fur New York are not complete. The mozn
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Both parents are equally responsible for the conception of
the child out of wedlock.® But from that point on through
pregnancy and infaney, the differences between the male and
the female have an important impact on the child's destiny.
Only the mother carries the child; it is she who has the consti-
tutional right to decide whether to bear it or not.* In many
cases, only the mother knows who sired the child. aud it will
often be within her power to withhold that fact, and even the
fact of her pregnancy. from that person. If during pregnancy
the mother should marry a different partner, the child will be
legitimate when born, and the natural father may never even
know that his “rights” have been affected. On the other hand,
only if the natural mother agrees to marry the natural father
during that period can the latter’s actions have a positive
impact on the status of the child; if he instead should marry a

comprehensive ones that we have found are for the vears 1974 and 1975,
Lven for these yvears, however, we could find none that includes a break-
down by age of the adoptive children where one of the adoprive parents
iz in some way reluted to the child. . (New York adoptions by related par-
ent=—including ones by refatives other than a natural parent and step-
parent—accounted for just over hali of all adoptions in 1974 and just
mnder hadf in 1975.)  Nonetheless, of the children adopted by unrelated
parents in New York in 1974 and 1975, respectively, 86¢ and. 629,
were nnder one vear old, und 9065 and 38% were under six vears old. In
1474, moreover, the median age of the ehild at the time of adeption waz
five months; no similar figure I available for 1975. New York’s figures
appear to be fairly close to those obtaining nationally.  Adoptions in 1974,
stpra, at 15-10; Adoptions in 1973, supra, at 13. .

* Of eourse, this is not true in every individual cuse, or perhaps in most,
vareg,  Nevertheless, for purposes of equal protection analysis, it probably
should be assumed that in the class of cuses in which the parties arc not
vqualty responsible, the woman has been the ageressor about. as often as the
usin,  {f this assumption is doubted on the ground that the adverse con-
sequenceg of conception out of wedlock typically make the woman more
cantious because those consequences are more serious for her, that doudv
marely reinforees the basic analysis et forth in the rext.

¢ SBue Planaed Parenthood v, Daeforth, 428 13, 8. 32, 6775,
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different partner during that time, the only effeet on the child
is negative, for the likelihood of legitimacy will be lessened.

These differences continue at birth and immediately there-
after. During that period, the mother and child are together; ™
the mother’s identity is known with certainty. The father, on
the other hand, may or may not be present; his identity may
be unknown to the world and may even be uncertain to the
mother.” These natural differences between married fathers
and mothers make it probable that the mother, and not the
father or both parents, will have custody of the newborn
infant.™

0 In fact, there is some sociologienl and anthropological research indi-
eating that by virtue of the symbiotie relationship between mother and
child during pregnaney and the initial contact between mother and child
directly after birth a physieal and psyehologieal bond immediately develops
between the two thai is not then present between the infant and the
father or anyv other person. E. g, J. Bowlby, Attachment and Loss,
Vols. I, IT (19—); M. Mahler, The Psychological Development of the
Human Infant (1976).

11 The Couri- has frequently noted the difficulty of proving paternity in
cases involving illegitimate children, E. g., Trimble v. Gordon, 430 U. 8.
T2, T70-771; Gomez v. Perez, 409 U. 8. 535, 538. Indeed, these proof
problems have heen relied upon to justify differential treatment not only
of unwed mothers and fathers but also of legitimate and iilegitimate chil-
dren.  Parham v. Hughes, — U, 8. —, —; Lalli v. Lalli, — U. 8.
—, — {plurality opiniun),

12 Although statisticz are hard to find in this area, those I have found
bear out the proposition that is developed in text as a logieal matter
Thus, in “relinguishment adoptions” in California in 1975, natural moth-
ers signed the “relinquishment.” documents—papers rhat release custody
of the child to an adoption agency and that must be signed by the
parent{s) with custody, or by a judge in cases involving neglect or aban-
donment by the parent(s) who previously had custody—in 709 of the
cases, while natural fathers did so in only 369 of the cases. On the other
hand, {uthers took ne part in over 279 of the relingnishment adoptions,
apparently because they never had custody, while the comparable figure for
mothers waz 359, Culifornia Health and Welfare Ageney, Relinguigh-
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In short, it is virtually inevitable that from conception
through infancy the mother will constantly be faced with
decisions about how best to care for the child, whereas it is
much less certain that the father will be confronted with
comparable problems. There no doubt are cases in which the
relationship of the parties at birth makes it appropriate for
the State to give the father a voice of some sort in the adop-
tion decision.” But as a matter of equal protection analysis,

ment. Adeptions in California, January-December 1975, ar Tables 12
and 13. : : ) '

W Cf, Part 11, infra.  Indecd, New York does give unwed fathers ample
opportunity to participate in adoption 'proceedings. In thiz case, for
example, appellant appeared at” the adoption hearing with counsel,
presented  testimony, and was allowed to cross-examine the witnesses
offered by appellees. See’ N. Y. Dom. Rel L. § 111-u; App., at 27; ante,
at 2-3.  As a substantive matter, the natural father is free to demonstrate,
ax appellant unsueeessfully tried to do in-this case, that the hest interests
of the child favor the preservation of existing parental rights and forestall
cutting off those rights by way of adoption. Had appellant been able
to make that demonstration, the result would have heen the same as that
mandated by the Court’s insistenee upon paternai as well ag maternal
consent. in these eircumstances: neither parent conld adopt the ehild into
new family with a step-parent; both would have parental rights (e. g.,
visitation) ; and eustody would be determined by the child’s best interests,

In this case, although the New York courts made no finding of unfit-
ness on appellants part, there was ample evidence in the record from
which they could draw the conelusion that his relationship with the chil-
dren had been somewhat inrermittent, that it fell far short of the rela-
tionship existing between the mother and the' children (whether measured
by rhe amount of rime =peut with the children, the responsibility raken
for their care and edueation, or the amount of resources expended on
them), and that judging from appellant’s treatment of his first. wife and
hiz children by tlat marriage, there was a real possibility that he could
not be counted on for the continued support of the two children and
might- well e o souree of friction between them, the mother, and her bew
bushand, K. g, App.. at 22, 25; Trenseript of Proceedings in Record on
Appeal before the New York Court of Appeals, at 7477, 82-00, 106, 120,
140, 388-303, 414415, 420-421.

That couelusion, conpled with the Surrogate’s finding that the moiher’s

‘




Ti-6431—DISSENT

CABAN ». MOHAMMED

-3

it is perfectly obvious that at the time and immediately after
a child is born out of wedlock differences between men and
women justify some differential treatment of the mother and
father in the adoption process.

Most particularly, these differences justify a rule that gives
the mother of the newhorn infant the exclusive right to
consent to its adoption. Such a rule gives the mother. in
whose sole charge the infant is often placed anyway, the
maxnnum flexibility in deeciding how best to care for the child.
It alse gives the loving father an incentive to marry the
mother’ and has no adverse impact on the disinterested
father. Finally, it facilitates the interests of the adoptive
parents, the child, and the public at large by streamlining the
often tramnatic adoption process and allowing the prompt.
complete and reliable integration of the child into a satisfac-
tory new home at as young an age as is feasible.™ Put most

martiage to the adoptive father was “solid and permanent” and that the
children were “well cared for and healthy” in the new family, App., at 30,
surely ‘Justify the Surrogates ultimate conelusion that the legitimaey and
stability 1o be gained by the children from the adeption far outweighed
theti losz (and even appellant’s) due 10 the termination of appellant's
parental rights. See App., at 28: .

“Wharever the motive for [appellant’s] opposition to the adoption, the
consequenees are the same—harassment of the natural mother in her new
relationship and embarrassment to [the children} who though living with
and being supported in the new family may not in school and elsewher
bear thie family name,” '

" Marrying the mother would not only legitimate the child but would
also wssure the father the right to consent to any adoption. Sce N. Y,
Dom. Rel. L, § 111 (D (b).

" These are not idle interests. A survey of adoptive parents registercd
on the New York State Adoption Exchange as of January 1975 showed
that over 75%. preferred to adopt children under three vears old; over half
prefecred childeen under one year old. New York Department of Social
Ser dees, Adoption in New York State (Program Analysiz Report No, a9,
July 1973), at 200 Moreover, adoption proceedings, cven when judicial’
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simply, it perinits the maximum participation of interested
natural parents without so burdening the adoption process that
its attractiveness to potential adoptive parents is destroyed.

" This conclusion is borne out by considering the alternative
rule proposed by appellant. - If the State were to require the
consent of both parents, or some kind of: hearing to explain
why either’s consent is unnecessary or unobtainable,’ it would
unquestionably complicate and delay the adoption process.
Most importantly, such a rulé would remove the mother’s
freedom of choice in hér own and the child’s behalf; without
also relieving her of the unshakable responsibility for the care
of the child. Furthermore, questions relating to-the ade-
quacy of notice to absent fathers could invade the mother’s
privacy." cause the adopting parents to doubt the reliability
of the uvew relationship, and add to the expense and time
required to conclude what is now ‘usually a simple and certain
process.” While it might not be irrational for a State to

in nature, have traditionaily been expeditions in order to accommodate
the: needs of all concerned.  Thus, 619 of all Family Court adoption pro-
ceedings in New York during the fiscal vear 1972-1973 were disposed of
within 90 days. Nineteenth Annual Report of the Judicial Conference to
the Governor of the State of New York and the Legisluture, at 352,

1 Althongh the Court ix eareful to leave the States free to develop
alternative approaches, it nonetheless endorses the procedure described in-

text for adoptions of older children against the wishes of natural fathers
who have established substantial relationships with the children. Ante,
at 11-12, and n. 12, : “

" To be effective, any such notice would probably have to name the

mother and perhaps even identify her further, for example by address,
Moreover, the terms and placement of the notiee in, for example, a news-
paper. no matter how dizereer and tastefully chosen, would inevitably be
taken by the public as an announcement of illegitimate maternity. To
avoid the embarrassment of such announcements, the mother might well
he forced to identify the father (or porential fathers)—despite her desire
fo keep that faet a secred.

> In the opinion upon whieh iv relied in dismissing the appeal in this
vaze, the New York Court of Appeals concluded that the “truma” that

! 3 " . - i
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_conchude that these costs should bhe incurred to protect the
“interest of natural fathers, it is nevertheless plain that those.
costs, which are largely the result of differences between the
mother and the father, establish an imposing justification for
some differential treatment of the two sexes in this type of
situation,

With this much the Court does not disagree; it confines its
- holding to cases such as the one at hand involving the adop-
tion of an older child against the wishes of a natural father
who previously has participated in the rearing of the child and
who adinits paternity. Aufe, at 11-12.  The Court. does con-
¢lude, however, that the gender basis for the classification
drawn by § 111 (1){c) mmakes differential treatment so suspect
that the State has the burden not only of showing that the
rule is generally justified but also that the justification holds
cqually true for all persons disadvantaged by the rule. Tn its
view, since the justification is not as strong for some inde-
termibately small part of the disadvantaged elass as it is for
the class as a whole, see id., at 11, the rule is invalid under the
Equal Protection Clause insofar as it applies to that subelass.
With this conelusion I disagree.

If we assume, as we surely must, that characteristics pos-
sessed by all members of one class and by no members of the
other class justify some disparate treatment of mothers and
fathers of children born out of wedlock, the mere fact that the
statute draws a “gender-based distinction,” see id., at 7, should
not, in my opinion, give rise to any presumption that the
impartiality principle embodied in the Equal Protection Clause
has been violated.” Indeed, if we make the further undis-
puted assumption that the diserimination is justified in those

would be added to the adoption process by a paternal consent rule is
“unpleasant to envision.” fu re Malpica-Orsini, supra. 36 N. Y. 2d, ai
574, See n. 20, infra,

WA y. Colifane v. Webster, 430 U. 8. 313; Schlesinger v. Bollard, 419
U, 8,488, 7 S
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cuses 10 which the rule has its most frequent application—
cases involving newborn infants and very young children i
the custody of thetr natural mothers, see nn. 7 and 11, supra—
we should presume that the law is entirely valid and require
the challenger to demonstrate that its unjust applications are
sufficiently numerous and serious to render it invalid.

In this case, appellant made no such showing; his demon-
stration of unfairness, assuming he has made one, extends
only to himself and by implication to the unknown number of
fathers just like him. Further, while appellant did nothing
to inform the New York courts about the size of his subelass
and the overall degree of its disadvantage under § 111 (1}{c¢).
the New York Court of Appeals has previously concluded
that the subclass is small and its disadvantage insignificant by
comparison to the benefits of the rule as it now stands.®

20 %I require the eonsent of fathers of children horn out of wedlock . . .
or even some of them, would have the overall efiect of denyving homes 1o
the homeless and of depriving innoeent children of the other blessing= of
adoption.  The eruel and nndeserved ont-of-wedlock =tigma would von-
tirue its visitations. At the very least, the worthy process of adoption
would be severely impeded.

“Great diffieulty and expense would be encountered. in many instances,
in locating the putative father 1o ascertain his willinguess to conseni.
Freguently, he is nunlocatable or even unknown. Paternity is dented more
often than admitred. Some birth certificates set forth the names of the
reputed fathers, others do not.

“Couples considering adoptions will be dissuaded out of fear of subse-
quent anmuyvance and entanglements. A 1981 stady in Florida of 500
independent adoptions showed that 169 of the couples who had direct
eontact. with the natural parents reported subseqguent. harassment, com-
pared with only 29, of couples who had no contuei (Isane, Adopring a
Child Today, pp. 330 116). The burden on charitable ageneies will he
vppressive. In independent pilacements, the baby is usually placed in his
adeptive home at four or dive days of age, while the majority of agencies
do noi place ehildren (or several months afier birth (p. &8). Farly private

placemeniz are made for a varieny of reasons, such az a destre to decrense
the trauma of separation and an attempr o conceal the out-el-widdlock
hirth, {v ix nnlikely that the consent of the natural father could be
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The mere fact that an otherwise valid general classification
appears arbitrary in an isolated case is not a suffictent reason

obtained at such an carly time after birth, and married couples, i well
advised, would not accept a child, if the father's consent wag a legal
requisite and not then available, Institutions such as foundling homes
which nurture the children for months could not afford to continue their
maintenance, in itself not the most desirable, if fathers” consems are
unobtainable and the wards therefore unplaceable, These philanthropic
agencies would be reluetant to take infants for no one wants to burgain
for tronble in an already tense situation. The drain on the public treasury
would alto be immeasurably greater in regard to infants placed in foster
homes and institutions by public ageneles.

“Some of the ugliest diselosures of our time involve black markeling of
children for adoption. Oue need not be a clairvevant. to prediet that the
grant: to unwed fathers of the right to veto adoptions will provide a very
fertile field for extortion. The vast majority of instances where paternity
has heen established arise out of filiation proceedings, compulsory in
uature, and persons experienced in the field indieate that these legal steps
are instigated for the most part by public authorities, anxious to protect
the public purse (zee Schaschlo v. Taishoff, 2 N. Y. 2d 408, 411). While
it may appear, at first blush, that a father might wish to free himself of
the: burden of support, there will be many who will interpret it as a chance
for revenge ur an opportunity tu recoup their ‘losses.”

“Marriages would be discouraged because of the reluciance of prospective
husbands to invelve themselves in a family situation where they might only
be a foster parent and conld not adopt the mother's offspring.

“We should be mindful of the jeopardy to which existing adoptions
would be subjected and the resulting ehaos by an unadulterated declaration
of unconstitutionality. Even if there be a holding of nonretroactivity. the
welfure of children, placed in homes months ago, or longer, and awaiting
the institution or completion of legal proceedings, would be seriously af-
feeted.  The attendunt trauma is unpleasant to envision.” fn re Malpica-
Cirsind, supra. 36 N. Y. 2d, at 572-574,

To the Jimited extent that the Court takes cognizance of these findings
and concluxions, it does not dispute them,  Ante, at 11, 12 1. 12, lustead,
the Court. merely states thar many of these findings do not reflect appel-
lant’s situation and “need not” refleet. the situation of any natural father
who is seeking to prevenmi the adoption of hig older children., Id.. at 11,

Although 1 agree that the findings of the New York Court of Appeals are
more likely to be true of the strong majority of adoptions that involve
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for invalidating the entire rule.* - Nor, indeed, is it a sufficient
reason for concluding that the application of a valid rule in
a hard case constitutes a violation of equal protection prinei-
ples.* We cannot test the conformance of rules to the
principle of equality simply by reference to exceptional cases.

Moreover, I am not at all sure that § 111 (1) (¢) is arbitrary
even if viewed solely in the light of the exceptional cireum-
stances presently before the Court. This case involves a
dispute between natural parents over which of the two may
adopt the children. TIf both are given a veto, as the Court
requires, nheither may adopt and the children will remain
illegitimate. If, instead of a gender-based distinction, the
veto were given to the parent having custody of the child. the
mother would prevail just as she did in the state court.”

infants than they are in the present zituation (a conclusion that should be
sufficient to justifv the classifiention drawn by § 111 (1) (e} in afl situa-
tiong), I am compelled to poine out that the Court marshals not. ene hit
of evidence to bolster its empirieal judgment. that most natural fathers
tacing the adoption of their older children will have appellant’s relatively
exemplary record with regpeer to admitting paternity and establishing a
relationship with bis children.  In my mind, it is far more likely that what.
is true at infancy will be true thereafrer—the mother will probably retain
custody as well ag the primary responsibility for the eare and upbringing
of the child.

1 Vance v, Brodley, — 1. 8. —, —— Cuolifano v. Jobst, 434 . 8. 47,
56-58; Dandridge v. Williams, 397 U, 8. 471, 485,

22 Fven if the exclusive consent reguirement were limited to newborn
infants, there would still be an oceasional case in which the interests of
the ehild would be herter served by a responsible paternal veto than hy an
irresponsible maternat veto.
©E N faet, aithough the Conrt understands it diferently, the New York
statute apparently does turn consent rightz on eustody, Thus, § 111 (1)
(d) gives eansent rights to “any person . . . having Lawful custody of the
adoptive child.®  The New York courts have not had oceasion to interpret
this section in n situation in which a eustodial father is seeking consent
rights adverse to the wishes of the nwther, Nonetheless, those courts have
interpreted “legal custody” o n flexible and praetical manner dependent.
on whe actually 1 seting as the guardian of the ¢hild, e. g.. fr re Ehehardt,

‘
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Whether or not it is wise to devise a special rule to protect the
natural father who (a) has a substantial relationship with his
child, and (b) wants to veto an adoption that a court has
found to be in the best interest of the child, the record in this
case does not demonstrate that the Equal Protection Clause
requires such a rule.

T have no way of knowing how often disputes between
natural parents over adoption of their children arise after the
father “has established a substantial relationship with the
child and is willing to admit his paternity.” ante, at 12, but
has previously been unwilling to take steps to legitimate his
relationship. 1 am inclined to believe that such cases are
relatively rare. But whether or not this assumption is valid;
the far surer assumption is that in the more common adoption
situations, the mother will be the more, and often the only,
responsible parent. and that a paternal consent requirement
will constitute a-hindrance to the adoption process. Because
this general rule is amply justified in its normal application, 1
would therefore require the party challenging its constitu-
tionality to make some demonstration of unfairness in a sig-
nificant number of situations before concluding that it violates
the Equal Protection Clause. That the Court has found a
violation without requiring such a showing can only be attrib-
uted to its own “stereotyped reaction” to what is unquestion-
ably, but in this case justifiably, a gender-based distinction.

27 Apyp. Dive 200836, 277 NUYU 8. 2d 734 (1967). Moreover, the Uniform
Adoption Aet, after which the New York statuie appenrs to be patterned,
has o simitar section that i1 deafrers intended (o henefit “u father having
custody of his illegitimate minor child.”  Uniform Adoption Act, § 5 (2} (3)
Comunissioners’ Note, 1o this hght, the allegedly improper impaet. of the
gender-bused  classitiention in § 111 (1) (¢) as challenged by nmwilum. i
even more attenuated than [ have suggested beeause it only disqualifies
those few natural fathers of older children who have establizhed a substan-
tial relationship with the child, have admitted paternity, and who none-
theless do ot have eustody of the childreg,
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Although the substantive due process issue is more trouble-
some,* [ can briefly state the reason why | reject it.

I assume that, if and when one develops® the relationship
between a father and his natural child is entitled to protection
against arbitrary state action as a matter of due process. See
Stanley v. Hlinois, 405 U. S. 645, 651.* Although the Court
has not decided whether the Due Process Clause provides any
greater substantive protection for this relationship than simply
against official caprice,® it has indicated that an adoption
decree that terininates the relationship is constitutionally
justified by a finding that the father has abandoned or mis-
treated the child. See id., at 652. In my view, such a decree
may also be justified by a finding that the adoption will serve
the best interests of the child, at Jeast in a situation such as
this in which the natural family unit has already been
destroyed, the father has previously taken no steps to legit-
imate the child and a further requirement such as a showing

#tInzofar as the New York statute allows nutural fathers with aetual
cuxtody of their illegitimate children ro consent to the adoption of those
children, see n. 23, supro, thi= issue i far less troublesome.  CfL Stanfey v,
{linois, 405 1. 8. 643,

L Quitloin v, Walcott, 434 UL 8, 246, Sec also Smith v, Qrganization
of Foster Families, supra, 431 17,8, at. 844,

% 3ce alvo Smith v. Organization of Foster Families, supra, $31 U. 8,
at 842-847; Armstrong v, Manzo, 330 U, 8, 545; Meyer v. Nebraska, 262
U, 8. 390, 399401, :

*" Although seme Members of ihe Couri have coneluded that greaiet
protection is due the “private reahn of famdy lite,” Prince v. Massachu-
setts, 321 U 8. 158, 166 (emphasiz added), e. g.. Moore v. East Cleveland,
431 U. 8. 494 (plurality opinion), this appeal does not fall within that
realm because whatever family life once surrounded appellant, his children,
and appellee Maria Mohammed las long sinee dissolved through no fauls
of the State’s. [ faer, it is the State, rather than appellam, that may rely
in this ense on the importance of the family insofar as it is the State that
is attempting to foster the establishment and privaey: of new and legitimate.
adaptive famities, S
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of unfitness would entirely deprive the child—and the State—
of the benefits of adoption and legitimation.® As a matter
of legislative policy. it can be argued that the latter reason
standing alone is insufficient to sever the bonds that have
developed between father and child. But that reason surely
avoids the conclusion that the order is arbitrary, and is also
sufficient to overcome any further protection of those bonds
that may exist in the reeesses of the Due Proeess Clause.
Although the constitutional principle at least requires a legiti-
mate and relevant reason and. in these cireunstances, perhaps
evel 4 substantial reason, it does not require the reasob to be
one that a judge would aceept if he were a legislator.

111

There i often the risk that the arguments one advances in
dissent may give rise to a broader reading of the Court’s
opinion than is appropriate. That risk is especially grave
when the Court is embarking on a new course that threatens
to interfere with social arrangements that have come into use
over long periods of time. Because T consider the course on
which the Court is currently embarked to be potentially most
serious, I shall explain why [ regard its holding in this-case as
quite narrow,

The adoption decrees that have been entered without the
consent of the natural father must number in the millions.
An untold number of family and financial decisions have been
made in reliance on the validity of those decrees. Because
the Court has crossed a new constitutional frontier with
today’s decision, those reliance interests unquestionably fore-
close retroactive application of this ruling. Sce Chevron Oil
Co. v. Huson, 404 U. 8. 97, 106-107. Families that include

2 Bew Parbiam v, Hughes, U, 8 —, —. CI Quilluin v. Waleott,
supra. 434 UL 5., at 253, quoting Smith v. Ovganization of Foster Families,
supra, 431 4. 8, at 862-863 (Srewawr, 1, concurring in judginent).
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adopted children necd have no concern about the probable
impact of this case on their familial sccurity.

Nor is there any reason why the decision should affect the
processing of most future adoptions. The fact that an
unusual application of a state statute has been held unecon-
stitutional on equal protection grounds does not necessarily
eliminate the entire statute as a basis for future legitimate
state action. The procedure to be followed in cases involving
infants who are in the custody of their mothers—whether
solely or jointly with the father—or of agencies with authority
to consent to adoption, is entirely unaffected by the Court’s
holding or by its reasoning. In fact, as I read the Court’s
opinion, the statutes now in effeet may be enforced as usual
unless “the adoption of older children is sought,” ante, at 11,
and “the father has established a substantial relationship with
the child and is willing to admit his paternity.” Id., at 12,
State legislatures will no doubt promptly revise their adoption
laws to comply with the rule of this case, but as long as state
courts are prepared to construe their existing statutes to con-
tain a requirement of paternal consent “in cases such as this,”
ibid., T see no reason why they may not continue to enter
valid adoption decrees in the countless routine cases that will
arise before the statutes can be amended >

In short, this is an exceptional case that should have no
effect on the typical adoption proeceding. Indeed, I suspect
that it will affect only a tiny fraction of the cases covered
by the statutes that must now be rewritten. Accordingly,
although my disagreement with the Court is as profound as
that fraction is small, T am confident that the wisdom of
judges will forestall any widespread hari.

I respectfully dissent.

#Cf. Lucas v, Colorado General Assembly, 377 U, 8. 713, 730: Roman
v. Sircock, 277 U. 8. 695, 711-7123 WMCA, Inc. v. Lomenzo, 377 1. 8,
633, 655; Reynolds v. Sims, 377 U. 8. 533, 585 (valid elections may go
forward pursuant to statutes that have been held unconstitutional as
vielating the one-person, one-vote rule, when an impending clection s
iminent, and the election machinery is already in progress).
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Memorandum

To: Justice Powell

Re: Change in Caban v. Mohammed

In response to Justice Stevens' new footnote 23, 1 _propose
adding a new footnote 6 at the end of the last full sentence

before "III" on page 7:

6/ The dissent m‘ﬁ:t the sex-based

distinction of §111 might not apply to those unwed
fathers who obtain legal custody of their children.
See post, at __ n. 23. MBRTJUSPICE-ETLEVENG-adnits,
SRl 2o Lot s
heweverthat New York courg# have—not ruled tha%
, ) Cn] 1 3 £ pi
~%é~ Indeed, one New—¥oxk court has indicated that,

at least with respect to legitimate children,

§111(4) applies only if the natural parents are

1109)
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10 NS4 384, 58 (Surrogte’s ct-1943%).

See Inte Mendelsdn's Advphom
dead. ] We should not overlook, therefore, the New
York courts' exclusive reliance upon §111(3) in

order to speculate whether, if Caban had sought and

obtained legal custody of his children, his

Ceg ol rrzhli
fnz*%ion aould have been different under New York

law.

As you know, Justice Stewart also has filed a

dissenting opinion, in which he takes a tack somewhat different

from that of Justice Stevens. I have read Justice Stewart's

opinion several times, and frankly I have no ready response.

Basically, I think he just believes that the New York statute
is a fair reflection of mothers' special role in society and

the need to remove the stigma of illegitimacy. Insofar as we
can respond to these views, I think we have done so in the

opinion as it now appears.

3/26/79 David
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Mg. Justice PoweLL delivered the opinion of the Court.

- The appellant, Abdiel Caban, challenges the constitution-
ality of § 111 of the New York Domestic Relations Law, under
which two of his natural children were adopted by their natural
mother and stepfather without his consent.  We find the
statute to be unconstitutional, as the distinetion it invariably
makes between the rights of unmarried mothers and the rights
of unmarried fathers has not been shown to be substantially
related to an important state interest.

I

Abdiel Caban and appellee Maria Mohammed lived to-
gether in New York City from September of 1968 until the
end of 1973. During this time Caban and Mohammed repre-
sented themselves as being husband and wife, although they
never legally married. Indeed, until 1974 Caban was mar-
ried to-another-woman from- whom he was separated While
living with the appellant, Mohammed gave. blrth to two chil-
dren:.David Andrew Caban, born July 16, 1969 and Denise
Caban, born March 12, 1971. Abdiel Caban ‘was identified
as the father on each chxld’s birth certlﬁcate and lived with
the children as their father through 1973 Together with
Mohammed, he contributed to the support, of the fannly
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. In December of 1973, Mohammed took the two -children
and left the appellant to take up residence with appellee
Kazim ‘Mohammed, whom she married on January 30, 1974.
For the next nine months, she took David and Denise each
weekend to visit her mother, Delores Gonzales, who lived
one floor above Caban. Becanse of his friendship with
Gon?a]es Caban was able to see the children each week When
they came to visit their grandmother.

In September of 1974; Gonzales left New York to take up
residence in her native Puerto Rico. At the Mohammeds’
request, the grandmother took David and Denise with her,
According- to appellees, they planned to join the children in
Puerto Rico as soon as they had saved enough money to start
a business there. During the children’s stay with their grand-
mother, Mrs, Mohammed kept in touch with David and
Denise by mail; Caban communicated with, the children
through his parents, who also resided in Puerto Rico.- Tn
November of 1975, he went to Puerto Rico, where” Gonzalez
willingly surrendered the children to Caban with the under-
standing that they would be returned after a few days.
Caban, however, returned to New York with the children.
When Mrs. Mohammed learned that the children were in
Caban’s custody, she attempted to retrieve them with the aid
of a police officer. After this attempt failed, the appellees
instituted custody proceedings in the New York Family Court,
which placed the children in the temporary custody of the
Mohammeds and gave Caban and his new wife, Nina, visiting
rights.

In January 1976, appellees filed a petition under §110 of
the New York’ Domestiec Relations Law to adopt David and
Denise.! In March, the Cabans cross-petitioned for adoption.

tBection 116 of the New York Domestic Relations Law provides in part
that,
“laln adult or minor hushand and his adult or minor wife together
may adopt a child of either of them born in or out of -wedlock and an

e
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After the Family Court stayed the custody suit pending the
outcome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to a
New York Surrogate in Kings County, N. Y. At this hearing,
both the Mohammeds and the Cabans were represented by
counsel and were permitted to present and cross-examine
witnesses, _

The Surrogate granted the Mohammeds’ petition to adopt
the children, thereby-cutting off all of appellant’s parental
rights and obligations.? In his opinion, the Surrogate noted the
limjted right under New York law of unwed fathers in adop-
tion proceedings: “Although a putative father’s consent to
such an adoption is not a legal necessity, he is entitled to an
opportunity 'to be heard in opposition to the proposed step-
father adoption.” Moreover, the court stated that the ap-
pellant was foreclosed from adopting David and Denise, as

adult or minor hushand or an adult or minor wife may adopt such a
child of the other spouse.” :
Although a natural mother in New York has many parental rights without
adopting her child, New York courts have held that § 110 provides for the
.adoption of an illegitimate child by his mother. See In re Anonymous
Adoption, 177 Mise. 683, 31 N. Y. 8. 2d 595 (App. Div. 1941).

?8ection 117 of the New York Domestic Relations Law provides, in
part, that,
“Falfter the making of an order of adoption the natural parents of the
-adoptive child shall be relieved of all parental duties toward and of all
responsibilities for and shall have no rights over such adeptive child or te
his property by descent or succession, except as hereinafter stated.”
As an.exception to this general rule, § 117 provides that,
“[wlhen a natural or adoptive parent, having lawful custody of a child,
marries or remarries and consents that the stepfather or stepmother may
adopt such child, such eonsent shall not relieve the parent so consenting
of any parental duty toward such child nor shall such consent or the
order of adoption affect the rights of such consenting spouse and such
adoptive child to inherit from and through each other and the natural
and adopted kindred of such consenting spouse.’””
In addition, § 117 (2) provides that adoption.shall not atfect a child’s right
1o distribution of property under his natural parents” will.
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the natural mother had withheld her consent. Thus, the
court, considered the evidence presented by the Cabans only
insofar as it reflected upon the Mohammeds’ qualifications as
prospective parents. The Surrogate found them well qualified
and granted their adoption petition.

- The New York Supreme Court, Appellate Division, affirmed.
It stated that appellant’s constitutional challenge to § 111 was
foreclosed by the New York Court of Appeals’ decision in
In re Malpica-Orsini, 36 N, Y. 2d 568, app. dismissed for want
of a substantial federal question sub nom. Orsini v. Blasi, 423
U. S. 1042 (1977).: In re Dawnd Andrew C., 56 A. D. 2d 627,
‘391 N. Y. S. 2d 846 (1976). The New York Court.of Appeals
similarly affirmed in & memorandum decision based on In re
Malpica-Orsini, supra. In re David A. C,, 43 N. Y. 2d 708,
401 N. Y. S. 2d 208 (1977). \

On appeal to this Court appellant presses two claims.
First, he argues that the distinction drawn under New York
Iaw between the adoption rights of an unwed father and those
of other parents violates the Equal Protection Clause of
the Fourteenth Amendment. Second, appellant contends
that this Court’s decision in Quiloin v. Walcott, 434 U. 8.
246 (1978), recognized the due:process right of natural fathers
to maintain a parental relationship with their children absent
a finding that they are unfit as parents.®

II ,
Section 111 of the New York Domestic Relations Law pro-
vides in part that: -
“consent to -adoption shall be required as follows: . .

(b) Of the parents or surviving parent, whether adult or
infant, of a child born in wedlock; [and] (¢) Of the

3 As the appellant was given due notice and was permitted to participate
as a party in the adoption proceedings, he does not contend that he was
denied the procedural due process held to be requisite in Stanley v. Hiinots,
406 U. 8, 645 (1972}, ) :
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mother, whether adult or infant, of a child born out of
wedlock. . ..” N.Y.Dom. Rel. Law § 111 (McKinney’s
1977). '

The statute makes parental consent unnecessary, however, in
certain cases, including those where the parent has abandoned
or relinquished his or her rights in the child or has been
adjudicated incompetent to care for the child.* Absent one of

4 At the time of the proceedings before the Surrogate, § 111 provided: |
““Subject to the limitations hereinafter set forth consent to adoption shall
be required as follows:

“1. Of the adoptive child, if over fourteen years of age, unless the judge
or surrogate in his discretion dispenses with such consent;

“2. Of the parents or surviving pare'nt, whether adult or infant, of a
child born in wedlock; '

“3. Of. the mother, whether adult or infant, of a child born out of
wedlock; -

“4, Of any person or authorized agency having lawful custody of the
adoptive child.

“The consent shall not be required of a parent who has abandoned the
child or who has surrendered the child to an authorized agency for the
purpose of adoption under the provisions of the social services law or of a
parent for whose child a guardian has been appointed under the provisiens
of section three hundred eighty-four of the social services law or who has
been deprived of eivil rights or who is insane or who has heen adjudged to
be an habitual drunkard or who has been judicially deprived of the cus-
tody of the child on.account of eruelty or neglect, or pursuant to a judieial
finding that the child is a permanently neg'ected child as defined in sectiom
six hundred eleven. of the family court act of the state of New York:
except that notice of the proposed adoption shall be given in such manner

“as thejudge orssurrogate may direct and an opportunity to be heard
thereon may be afforded to.a parent who has been deprived of civil rights
and to a parent if the judge or-surrogate so orders. Notwithstanding any
other provision of law, neither notice of a proposed adoption nor any
process in such proceeding shall be tequired to contain-the name of the
person ‘or persons seeking to adopt the ¢hild. For the purposes of this
section, evidence of insubstantial and infrequent contacts by a parent with
his or her child shall not, of itself, ‘be sufficient as a-matter of law to
preclude a finding ‘that such parent has abandoned such child,

“Where the adoptive child is ower the age of eighteen years the com-
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these circumstances, an unwed mother has the authority undes
New York law to block the adoption of her child simply by
withholding consent. The unwed father has no similar control
over the fate of his child, even when his parental relationship
is substantial—as in this case. He may prevent the termina-
tion of his parental rights only by showing that the best
‘interests of the child would not permit the child’s adoption by
the petitioning couple.

Despite the plain wording of the statute, appellees argue
that unwed fathers are not treated differently under § 111
from other parents. According to appellees, the consent
requirement of § 111 is merely a formal requirement, lacking
“in substance, as New York courts find consent to be unneces-
sary whenever the best ‘interests of the child support the
adoption. Because the best interests of the child always
determine whether an adoption petition is grantéd in New
York, appellees contend that .all parents, including unwed
fathers, are subject to the same standard.

Appellees’ interpretation of § 111 finds no support in New
York caselaw. On the contrary, the New York Court of
Appeals has stated unequivocally that the question whether
" eonsent is required is entirely separate from that of the best

sents specified in subdivisions two and three of this section shall not be
required, and the judge or surrogate in his discretion may direet that the
consent specified in subdivision four of this section shall not be required
if in his opinion the moral and temporal interests of the adoptive child
~ will be promoted by the adoption and such consent cannot for any reason
be obtained.

“An adoptive child who has once been lawfully adopted may be
readopted directly from such child’s 'qdopt'we parents in the same manner
ag from -its natural parents. In such case the consent of such natpral
parent shall not be required but the judge or surrogate in his discretion
_ may require that notice be given to the natural parents in such‘manner as
* ‘he miay preséribe.”
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interests of the child.” Indeed, the Surrogate’s decision in the
present case, affirmed by the New York Court of Appeals, was
based upon the assumption that there was a distinctive dif-
ference between the rights of Abdiel Caban, as the unwed
father of David and Denise, and Maria Mohammed, as the
unnwed mother of the children: Adoption by Abdiel was held
to be impermissible in the absence of Maria's consent, whereas
adoption by Maria could be prevented by Abdiel only if he
could show that the Mohammeds' adoption of the children
would not be in the children’s best interests. Accordingly, it
is clear that § 111 treats unmarried parents differently accord-
ing to their sex.

5See In re Corey L. v. Martin L., 46 N. Y, 2d 383, 391, 330 N. E. 2d

266, 270 (1978):
“Absent consent, the first focus heré was on the issue of abandenment
gince neither decisional rule nor statute can bring the relationship to an
end because someone else might rear the child in a more satisfactory
fashion. . . . Abandonment, as it pertains to adoption, relates to such
conduct on the part of a parent as evinces a purposeful ridding of parental
obligations and the foregoing of parental rights—a withholding of interest,
presence, affection, care and support. The best interests of -the child, as
such, iz not an ingredient of that conduct and is not involved in this
threshold question. While promotion of the best interests of the child is
essential to ultimate approval of the adoption application, such interests
cannot act as s substitute for a finding of. sbandonment.” (Authorities
omitted.)

4 The dissent. speculates that the sex-based distinetion of § 111 might not
apply to those unwed fathers who obtain lega] custody of their children.
See post, nt — n, 23, But no New York court has =0 ruled. Indeed,
oue court. has indicated that, at lTeast. with respeet to legitimate children,
the proviston in §111 (4) giving legal guardians a veto over the adoption
of their wards apptics ouly if the patural parents are dend. See fn re
Mendelsohn's Adoption, 180 Mise, 147, 149, 30 N, Y. 8. 2d 384, 386
{Surrogate’s Ct. 19433, We should not overlook, therefore, the New York
courts’ exclusive reliance upon § 111 (3) i order to speculate whether, it
‘Caban had sought and obtained legal eustody of his ehildren, his legal
rights would have been different under New York law,
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Gender-based distinctions “must serve governmental ob-
jectives and must be substantially related to achievement
of those objectives” in order to withstand -judicial scrutiny
under the Equal Protection Clause. Craig v. Boren, 404
U. 8. 100, 197 (1977). See also Reed v. Reed, 404 U. S.
71 (1971). -The question before us, therefore, is whether
the distinction in § 111 between unmarried mothers and un-
married fathers bears a substantial relation to some important
‘state interest. Appellees assert that the distinction js justified
by a fundamental difference between maternal and paternal
. relations—that “anatural mother, absent special circumstances,
_bears a closer relationship with her child ., . . than a father
does.” Tr. of Oral Arg., at 41.

Contrary to appellees’ argument and to the apparent pre-
“sumption underlying § 111, maternal and paternal roles are
not invariably different in importance. Even if unwed
mothers as a clags were closer than unwed fathers to their
newborn infants, this generalization concerning parent-child
relations would become less acceptable as a basis for legislative
distinctions as the age of the child increased. The present
case demonstrates that an unwed father may have a relation-
ship with his children fully ecomparable to that of the mother.
Appellant Caban, appellee Maria Mohammed, and their two
children lived together as a natural family for several years.
As members of this family, both mother and father partiei-
pated in the care and support of their children.” There is no

1

" Tn rejecting an unmarried father’s eonstitutional elaim in Quilloin v,
Welcott, 434 U..S. 246 (1978), we emphasized the importance of the
" appellant’s failure to act as a father toward his children, noting that he,
“, . ."haz never exercised aectual or legal custody over his child, and thus
has never shouldered any significant responsibility with respect to the
daily ‘supervision, education, protection, or care of the child, Appellant
‘docs not complain of his exemption from these réspongibilities and, indeed,
he does not even now seek custody of his child.” Id., at 256,

In Quilloin we expressly reserved the question whether the Georgia statute
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reason to believe that the Caban children—aged 4 and 6 at
the time of the adoption proceedings—had a relationship with
their mother unrivaled by the affection and concern of their
father. We reject, therefore, the claim that the broad,
gender-based distinction of § 111 is required by any universal
difference ‘between maternal and paternal relations at every
phase of a child’s development. .

As an alternative justification for § 111, a,ppel_lees argue that
the distinction between unwed fathers and unwed mothers is
substantially related to the.State’s interest in promoting the
adoption of illegitimate children, Although the legislative
history of § 111 is sparse® in In re Malpica-Orsini, supra, the
New York Court of Appeals identified as the legislature’s
purpose in enacting § 111 the furthering of the interests of
illegitimate children, for whom adoption often is the best
course.” The eourt concluded that,

“[t]o require the consent of fathers of children born out

siilar to § 111 of the New York Domestic Relations Law unconstitu-
tionally distinguished unwed parents aceording to their gender, as the claim
“wag not properly presented. See 434 U. 8 at 253 n. 13.

> Consent of the unmarrid father has never been required . for adoption
under New York law, although parental consent otherwice has been
required at least since the late 19th century. " See, €. 9., Laws of the State
of New York, 119th Session L. 1896, ch. 272. There are no legislative
reports setting forth the reasons why the New York Legislature excepted
unmarried fathers from the general requirement of pa,rental consent, for
adoption.

*In Orsini v, Blusi, supm the Courl dismisse d an appeal from the New
York Court of Appeals challenging the constitutionality of § 111 as applied
to ‘an unmmarried father whose child had been ordered adopted by a New
York Surrogate. In dismissing the appeal, we indicated thata substantial
federal question was lacking. This was a ruling on the merits, and there-
fore is entitled to precedential weight. See Hicks v: Miranda, 422 U. 8.
332, 344 (1975). At the same time, however, our decision not to review
fully the questions presented in Orsini v, Blasi is not entitled to the same
deference given a ruling-after briefing, argument, and a written opinion.
Bee Edelman v. Jordan, 415 U. 8. 651, 671 (1974). Insofar as our
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of wedlock . . ., or even some of them, would have the

-overall effect of denying homes to the homeless and of
depriving innocent children of the other blessings of
adoption. The cruel and undeserved out-of-wedlock
stigma would continue its visitations. At the very least,
the worthy process of adoption would be séverely im-
peded.” Id., at 572.

The court reasoned that people wishing to adopt a child
born out of wedlock would be discouraged, if the natural
father could prevent the adoption by the mere withholding
of his consent. Indeed, the court went so far as to sug-
gest that “[m]arriages would be discouraged because of the
reluctance of prospective husbands to involve themselves in
a family situation where they might only -be a foster parent
and could not adopt the mother’s offspring.” Id., at 573.
Finally, the court noted that if unwed fathers’ consent were
required before adoption could take place, in many instanees
the adoption would have to be delayed or eliminated alto-
gether, because of the unavailability of the natural father.”
The State’s interest in providing for the well-being of
illegitimate children is an important one. We do not. ques-
tion- that the best interests of such children often-may re-
quire their adoption into new families who will give them
“the stability of a normal, two-parent home. Moreover, adop-
tion will remove the stigma under which illegitimate children
suffer. But the unquestioned right of the State to further
these desirable ends by legislation is not in itself sufficient to
justify the gender-based distinction of § 111. Rather, under
the relevint cases applying the Equal Protection Clause it

‘decision today is ineonsistent with our dismissal in Orsam we overrule our
“prior decision.

1010 his brief as amicus curiue, the New York Atrorney Creneral echoes
'the New York Court of Appeals’ exposition fn re Malpica-Orsini of the
interests promoted by § 111 different treatment of unmarried fathers.
“Bec Amicus Brief of New York Attarney General, at 16-20.
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must be shown that the distinetion is structured reasonably
to further these ends. As we repeated in Reed v. Reed, supra,
at 76, such a statutory “classification ‘must be reasonable, not
arbitrary, and must rest on some ground of difference having a
fair and substantial relation to the object of the legislation, so
that all persons similarly circumstanced shall be treated alike.’
Royster Guano Co, v. Virginia, 253 U. S. 412, 415 (1920).”

We find that the distinction in § 111 betweenh unmarried
mothers and unmarried fathers, as illustrated by this case, does
not bear a substantial relation to the State’s interest in pro-
viding adoptive homes for its illegitimate children. It may
be that, given the opportunity, some unwed fathers would
prevent the adoption of their illegitimate children. This
impediment, to adoption usually is the result of a natural
:parental interest shared by both genders alike; it is not a
manifestation of any profound difference between the affection
and concern of mothers and fathers for their children. Neither
the State nor the appellees have argued that unwed fathers
are more likely to object to the adoption of their children
than are unwed mothers; nor is there any self-evident reason
why as a class they would be.

The New York Court of Appeals in In re Malpica-Orsini,
supra, suggested that the requiring of unmarried fathers’
consent for adoption would pose a strong impediment for
adoption because often it is impossible to locate unwed fathers
when adoption proceedings are brought, whereas mothers are
more likely to remain with their children, Even if the special

- difficulties attendant upon locating and .identifying unwed

fathers at birth would justify a legislative distinction between
mothers and fathers of newborns." these difficulties need not
persist past infancy. When the adoption of an older child is

1 Beeause the question is not before us, we express no view whether
such difficulties would justify a statute addressed particularly to newborn
adoptions, setting forth more stringent requirements concerning the
aeknowledgment, of paternity or a stiicter definition of abandonrgent.
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sought, the State’s interest in proceeding with adoption cases
can be protected by means that do not draw such an inflexible
gender-based distinction as that made in $111.* In those
cases where the father never has come forward to participate
in the rearing of his child, nothing in the Equal Protection
Clause precludes the State from withholding from him .the
privilege of vetoing the adoption of that child. Indeed, under
the statute as it now stands the Surrogate may proceed in the
absence of consent when the parent whose consent otherwise
. would be required never has come forward or has abandoned
“the child.™ See, ¢. ¢g., In re Orlando F., 40 N. Y. 2d 103
(1976). But in cases such as this, wheré the father has
established a substantial relationship with the child and
has admitted his paternity,'* a State should have no -dif-

12 Zee Comtnent, The Fmerging Constitutional Proteetion of the Putative
Father’s Parental Rights, 70 Mich. L. Rev. 1581, 1590 (1972}).

= 1f the New York Court of Appeals is correct that unmarried fathers
often desert their families (a view we need not question}, then allowing
those fathers who remain with their families a right to object to the ter-
mination of their parental rights will pose little threat to the State’s
ability te order adeption in most cases. For we do not question a State’s
right to do what New York has done in this portion of §111: provide
that fathers who have abandoned their children have no right to block
adoption of those children,

We do not suggest, of ecourse; that the provision of §111 making
~ parental consent unnecessary in cases of abandonment is the only constitu-
tional mechanism available to-New York for the protection of its interest
in allowing the adaption of illegitimate children when their natural fathers
are not available to be comsulted. In reviewing the constitutionality.of
statutory classifieations, “it is not the function of a court ‘to hypothesize
independently on the desirability or feasibility of any possible alterna-
tive[s]’ to the siatutory scheme -formulated by [the State].” Lalli v,
Lalli, — U. 8. —, — (1978) “(quoting Matthews v. Luces, 427 U. 8.
495, 515 (1976)). We note some alternatives to the gender-based distine-
tion of § 111 only to emphasize that the state interests asserted in support
of the statutory classification could be protected. through numerous other
mechanisms more clesely attuned to those interests.

1o Qualloin v, Waleott, supra, we noted the importance in cases of this
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ficulty in identifying the father even of children born out of
wedlock.'”” Thus, no showing has been made that the differ-
ent treatment afforded unmarried fathers and unmarried
mothers under § 111 bears a substantial relationship to the
proclaimed interest of the State in promoting the adoption of
llegitimate children.

In sum, we believe that § 111 is another example of “over-
broad generalizations” in gender-based classifications. See
Califano v. Goldfarb, 430 U. 8. 199, 211 (1977); Stanton v.
Stanton, 421 U. 8, 7, 14-15 (1975). The effect of New York’s
classification is to discriminate against unwed fathers even
when their identity is known and they have manifested a sig-
nificant paternal interest in the child. The facts of this case
illustrate the harshness of classifying unwed fathers as being
invariably less qualified and entitled than mothers to exercise
a concerned judgment as to the fate of their children. Section
111 both excludes some loving fathers from full participation
in the decision whether their children will be adopted and, at
the same time, enables some alienated mothers arbitrarily to
cut off the paternal rights of fathers. We conclude that this
undifferentiated distinction between unwed mothers and unwed
fathers, applicable in all circumstances where adoption of a
child of theirs is at issue, does not bear a substantial relation-
ship to the State's asserted interests,'

kind of the relationship that in fact exists between the parent and child.
See n. 8, supra.

'*Brates haye u legitimate interest, of course, in providing that an
unmarried father’s right to object to the adoption of a child will be
conditioned upon his showing that it is in faet his child. Cf. Lalli v. Lalli,
—— U. 8. ——=, =— (1978). Such is not, however, the import of the New'
York statute hers.  Although New York provides for actions in its Family
Courts to establish paternity, see §§ 511 ta 571 of the New York Judiciary
Court Acts, there is no proviston allowing men who have been determined
by the court to be the father of a ehild born out of wedlock to chject to
the adoption of their children under § 111,

HAppellant also challenges the constitntionality of the distinerion made
in §111 b}ztween married and unmarried fathers. As we have resolved
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The judgment of the New York Court of Appeals is

Reversed.

thut the sex-based distinetion of § 111 violates the Equal Proteetion Clause,
we need express no view as to the validity of this additional classification.

Finally, appellant argues that he was denied substantive due process
when the New York courts terminated his parental rights without first
finding him to be unfit to be a parent. See Stanley v. [llinots, 405 U, 8,
645 (1972) (semble). Because we have ruled that the New York statute
is unconstitutional under the Equal Protection Clause, we similarly express
na view as to whether a State is constitutionally barred from ordering
adoption in the abscnce of a determination that the parent whose rights
ure being terminated is unfit.



TO: The Chief -'.jldt:-. !

Br. Jugtic: 35 laiak
Juatice Steuwart
Juatice fWhite
Justiocé Wershall
Justios Nlackoun
Justice Rehmquist
Justice Stevens

//7//0

FESERFI

From: Mr. Justloce Powell

Ciroulated:

Reoiroulated: 12 APR 1979

6th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 776431

Abdiel Caban, Appellant,
v, On Appea! from the Court of
Kazim Mohammed and | Appeals of New York.
Maria Mohammed.

[January —, 1979]

Mg. JusTice PoweLL delivered the opinion of the Court,.

The appellant, Abdiel Caban, c¢hallenges the constitution-
-ality of § 111 of the New York Domestic-Relations Law, under
which two of his natural children were adopted by their natiral
‘mother and stepfather without his consent. We find ‘the
‘statute to be unconstitutional, as'the distinction it invariably
makes between the rights of unmarried-mothers and the rights
‘of unmarried fathers has not been shown to be substantially
‘related to an important state interest.

I
Abdiel Caban and .appellee Maria Mohammed lived to-
“gether in New York City from September of 1968 until the
“end of 1973. During this time Caban and Mohammed repre-
sented themselves as being husband and wife, although they
never legally married. Indeed, until 1874 Caban was mar-
ried to another woman, from whom he was separated.  While l
living with the appellant, Mohammed gave birth to two chil-
dren: David Andrew Caban, born July 16, 1969, and Denise
Caban, born March 12, 1971, Abdiel Caban was identified
as the father on each child's birth certificate, and lived with
“the children- as’ their father through 1973, “Together with
‘Mohammed, he: contributed to the. support of the Tamily.




77-6431—OPINION
2 CABAN v. MOHAMMED |

In December of 1973, Mohammed took the two children
and left the appellant to take up residence with appellee
Kazim Mohammed, whom she married on January 30, 1974.
For the next nine months, she took David and Denise each
weekend to visit her mother, Delores Gonzales, who lived
one floor above Caban. Because of his friendship with
Gonzales, Caban was able to see the children each week when
they came to visit their grandmother,

In September of 1974, Gonzales left New York to take up
residence in her native Puerto Rico. At the Mohammeds’
request, the grandmother took David and Denise with her.
According to appellees, they planned to join the children in
Puerto Rico as soon as they had saved enough money io start
a business there. During the children’s stay with their grand-
mother, Mrs. Mohammed kept in touch with David and
Denise by mail; Caban communicated with the children
through his parents, who also resided in Puerto Rico. In
November of 1975, he went to Puerto Rico, where Gonzalez
willingly surrendered the children to Caban with the under-
standing that they would be returned after a few days.
Caban, however, returned to New York with the children.
When Mrs. Mohammed learned that the children were in
Caban’s custody, she attempted to retrieve them with the aid
of a police officer. After this attempt failed, the appellees
instituted custody proceedings in the New York Family Court,
which placed the children in the temporary custody of the
~ Mohammeds and gave Caban and his new wife, Nina, visiting

~ rights, : :
In January 1976, appellees filed a petition under-§ 110 of
" the New York Domestic Relations Law to adopt David and
Denise.! In March, the' Cabans cross-petitioned for adoption.

' Bection 110 of the New York Domestic Relations Law provides in part
that, :

“faln adult or mihor husband and his -adult or minor wife together

“may adopt. a child .of :either "of..them- born.in or out .of wedlock and.an
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After the Family Court stayed the custody suit pending the
outcome of the adoption proceedings, a hearing was held on
the petition and cross-petition before a Law Assistant to a
New York Surrogate in Kings County, N.Y. At this hearing,
both the Mohammeds and the Cabans were represented by
counsel and were permitted to present and cross-examine
witnesses.

The Surrogate granted the Mohammeds’ petition to adopt
the children, thereby cutting off all of appellant’s parental
rights and obligations.* In his opinion, the Surrogate noted the
limited right under New York law of unwed fathers in adop-
tion proceedings: “Although a putative father's consent to
such an adoption is not a legal necessity, he is entitled to an
opportunity to be heard in opposition to the proposed step-
father adoption.” Moreover, the court stated that the ap-
pellant was foreclosed from adopting David and Denise, as

i

adult or minor husband or an adult or minor wife may adopt such a
child of the other spouse.”

Althongh a natural mother in New York has many parental rights without
adopting her child, New York courts have held that § 110 provides for the
adoption of an illegitimate child by his mother. See In re Anonymous
ddoption, 177 Mise. 683, 31 N, Y. 8. 2d 535 (App. Div. 1941).

zSection 117 of the New York Domestic Relations Law provides, in
part, that,
“laliter the making of an order of adoption the natural parenis of the
adoptive child shall be relieved of all parental duties toward and of all
responsibilities for and shall have no rights over sueh adoptive child or to
his property by descent or succession, exeept as hereinafter stated.”
As an exception to this general rule, § 117 provides that,
“Iwlhen u natural or adoptive parent, having lawful custody of a child,
marries or remarrics and consents that the stepfather or stepmother may
adopt such child, such consent shall not relieve the parent so consenting
of any parental duty toward such child nor shall such consent or the
order of adoption affect the rights of sueh consenting spouse and such
adoptive child” to inherit from and through each other and the natural
and adopted kindred of such consenting spouse.”
In addition, § 117 (2) provides that adoption shall ‘not affect a child’s right
g distrihution of property under his natural parents’ will.
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~ the natural mother had withheld her consent. “Thus, the
“court considered the evidence presented by the Cabans only

insofar as it reflected upon the Mohammeds’ qualifications as
. prospective parents. The Surrogate found them well qualified
and granted their adoption petition. .

The New York Supreme Court, Appe]late Division, affirmed.
- It stated that appellant’s constitutional challenge to § 111 was
* foreclosed by the New York Court of Appeals’ decision -in
In re Malpica-Orsini, 36 N. Y.'2d 568, app. dismissed for want
of a substaritial federal question sub nom. Orsini v, Blasi, 423
U. S. 1042:(1977). In re David Andrew C.,'56 A. D. 2d 627,
391 N. Y. 8. 2d 846 (1976). The New York Court of Appeals
similarly affirmed in a memorandum decision based on I'n re
Malpica~-Orsini, supra. In re David A. C., 43 N. Y. 2d 708,
401 N, Y. S. 2d 208 (1977).

On appeal to this Court appellant presses two claims.
First, he argues that the distinction drawn under New York
law between the adoption rights of an unwed father and those
of other parents violates the Equal Protection Clause of
the Fourteenth Amendment. Second, appellant contends
that this Court’s decision in Quilloin v. Walcott, 434 U. S.
246 (1978), recognized the due process right of natural fathers
to maintain a parental relationship with their children absent
a finding that they are unfit as parents.®

11
Section 111 of the New York Domestic Relations Law pro-
vides in part that:
“consent to adoption shall be required as follows:

{b) Of the parents or surviving parent, whether adult or
infant, of a child born in wedlock; [andl (¢) Of the

3 As the appellant was given due notice and was permitted to participate
a8 a party in the adoption procecdings, he does not contend that he was
denied the procedural due process held to be requlblte in Stanley v. Iilinoss,.
10§ U, S, 645 (1972).
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mother, whether adult or infant, of a child born out of
wedlock. . ..” N. Y. Dom. Rel. Law § 111 (McKinney’s
1977).

The statute makes parental consent unnecessary, however, in
certain cases, including those where the parent has abandoned
or relinquished his or her rights in the child or has been
adjudicated incompetent to care for the child.* Absent one of

4 At the time of the proceedings before the Surrogate, § 111 provided:
“SBubject. to the limitations hereinafter set forth consent to adoption shall
be required as follows:

“1, Of the adoptive child, if over fourteen years of age, unless the judge
or surrogate in his discretion dispenses with such consent ;

“2, Of the parents or surviving parent, whether adult or infant, of a
¢hild born in wedlock:

“3. Of the mother, whether adult or infant, of a child born out of
wedlock

“4 Of any person or authorized agency having lawful custody of the
adoptive child,

“The consent shall not be required of a parent who has abandaned the
child or who has surrendered the child to an authorized ageney for the
purpose of adoption under the provisions of the social services law or of a
parent for whose child a guardian has been appointed under the provisions
of section three hundred eighty-four of the social services law or who has
been deprived of civil rights or who is insane or who has heen adjudged to
be an habitual drunkard or who has been judicially deprived of the cus-
tody of the child on account of cruelty or neglect, or pursitant to a judicial
finding that the child is a permanently neglected child as defined in section
six hundred eleven of the family court aet of the state of New York;
except that notice of the proposed adoption shall be given in such manner
as the judge or surrogate may direct and an opporiunity to be heard
thereon may be afforded to a parent who has been deprived of eivil rights
and te a parent if the judge-or surrogate so orders. Notwithstanding any
other provision of law, neither notice of a proposed adoption nor any
process In such proceeding shall be required to contain the name of the
person or persons secking to adopt the child. For the purposes of this
seetion, evidence of insubstantial and infrequent contacts by a parent with
his or her child shall not, of itself, be sufficient as a matter of law to
preclude a finding that such parent has abandoned such child.

“Where the adoptive child is over the age of eighteen years the con-
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these circumstances, an unwed mother has the authonty under
New York law to block the adoption of her child simply by
withholding consent. Th_e unwed father has no similar eontrol
over the fate of his child, even when his parental relationship
is substantial—as in this case. He may prevent the termina-
tion of his parental rights only by showing that the best
“interests of the child would not permit the child’s adoption by
the petitioning couple.

Despite the plain wording of the statute, appellees argue
that unwed fathers are not treated differently under § 111
from other parents. According to appellees, the consent
requirement of § 111 is merely a formal requirement, lacking
in substance, as New York courts find consent to be unneces-
sary -whenever the best interests of the child support the
" adoption. Because the best interests of the child always
determine whether an adoption petition is granted in New
York, appellees contend that all parents, including unwed
fathers, are subject to the same standard.

Appellees’ interpretation of § 111 finds no support in New
York caselaw. On the contrary, the New York Court of
Appeals has stated unequivocally that the question whether
consent is required is entirely separate from that of the best

sents specified in subdivisions two and three of this section shall not be
required, and the judge or surrogate in his discretion may direct that the
consent specified in subdivision four of this section shall not be required
if in his opinion the moral and temporal interests of the adoptive child
will be promoted by the adoption and such consent cannot for any reason
be obtained, :

“An adoptive child who has onee been lawfully adopted may be
readopted directly from such child’s adoptive parents in the same manner
as from its natural parents. In such case the consent of such natural
parent shall not be required but the judge or surrogate in his discretion

may require thai notice he given fo thP natural parents in such manner ag
- he-may prescribe.” -
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interests of the child.® Indeed, the Surrogate’s decision in the
present case, affirmed by the New York Court of Appeals, was
based upon the assumption that there was a distinetive dif-
ference between the rights of Abdiel Caban, as the unwed
father of David and Denise, and- Maria' Mohammed, as the
unwed mother of the children: Adoption-by Abdiel was held
to be impermissible in the absence of Maria’s consent, whereas
adoption by Maria could be prevented by Abdiel only if he
could show that the Mohammeds' adoption of the children
would not be in the children’s best interests, Accordingly, it

is clear that § 111 treats unmarried parents differently accord-
ing to their sex.®

38ee In re Corey L. v. Martin L., 45 N. Y. 2d 383, 391, 380 N. E. 24

286, 270 (1978):
‘“Ahsent consent, the first focus here was on the issue of abandonment,
since neither decisional rule mor statute can bring the relationship to an
‘end because someone else might rear the child in a more satisfactory
‘fashion. . . . Abandonment, as it pertains to adoption, relates to such
conduct on the part of a parent as evinces a purposeful ridding of parental
oMligations and the foregoing of parental rights—a witliholding of interest,
presence, affection, care and support. - The best interests of the child, as
such, is not an ingredient of that conduct and is not involved .in this
threshold question. ‘While prometion of the best interests.of the child is
‘eszential to ultimate approval of the adoption application, such interests
cannot act as a substitute for a finding of abandonment” {Authorities
-omitted.)

* The dissents zpeenlate that the sex-based distinefion of § 111 might. not
apply to those unwed fathers who obtain legal eustody of their children.
Sce post, at —-, and at — 0. 23, But no New York court has so ruled,
Indeed, one court has indicated that, at leasé wiih respect to legitimate
children, the provision in § 111 (4) giving legal guardians a veto over the
adoption of their wards applies only if the natural parvents are dead.  Seo
Li re Mendelsohin's Adoption, 180 Mise, 147, 140, 39 N. Y, 8, 2 384, 386
{Surrogate’s Ct. 1943). We should not overlook, therefore, the New York
courts” exebusive refiunce upon § 111 (3) and instead speeulare whether, if
Caban had sought and obtained legal eustody of his children, his legill
rights would have been different ander New ' York law,
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Gender-based distinctions “must serve governmental ob-
jectives and must be substantially related to achievement
of those objectives” in order to withstand judicial serutiny
under the KEqual Protection Clause. Craig v. Boren, 404
U. 8. 190, 197 (1977). See also Reed v. Reed, 404 U. 8.
71 (1971). 'The question hefore us, therefore, is whether
the distinetion in § 111 between unmarried mothers and un-
married fathers bears a substantial relation to some important
“state interest. Appellees assert that the distinetion is justified
by a fundamertal differenée between maternal and paternal
‘relations—that “a natural mother, absent special circumstances,
‘bears a closer relationship with her child . . . than a father
does,” Tr. of Oral Arg.. at 41,

Contrary to appellees’ argument and to the apparent pre-
“sumption underlying '§ 111, maternal and paternal roles are
not invariably different in importance. ven if unwed
mothers as a class were closer than unwed fathers to their
newborn infants, this generalization concerning parent-child
“relations would become less acceptable as a basis for legislative -
distinctions as the age of the child increased. The present
" case demonstrates that an unwed father may have a relation-
“ship with his children fully comparable to that of the mother.
“Appellant Caban, appellee Maria Mohammed, and their two
" children lived together as a natural family for several years.
As members of this family, both mother and father partici-
pated in the care and support of their ehildren.” There is no

*In rejecting an unmarried father’s constitutional elaim in Quitlotn v.
" Walcott, 434 U. 8. 246 (1978), we emphasized the importance of- the
appellaut’s failure to-act ag a father toward his children, noting that he,
“. .. has never excrcised actual or Jegal custody over his child, and thus
~ has never shouldered any significant responsibility with respect to- the
daily supervision, education; protection, or care of the child.. Appellant
does not complain of his exemption from these fesponsibilities and, indeed,
he does not even now seck custody of his child.” - Id., at 256. '

© in"Quilloin we expressly reserved the question whether the Georgia statute
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reason to believe that the Caban children—aged 4 and 6 at
the time of the adoption proceedings—had a relationship with
their mother unrivaled by the affection and concern of theit
father. We reject, therefore; the claim that the broad,
gender-based distinetion of § 111 is required by any universal
difference between maternal and paternal relations at every
phase of a child’s development.

As an alternative justification for § 111, appellees argue that
the distinction between unwed fathers and unwed mothers is
substantially related to the State’s interest in promoting the
adoption of illegitimate children. Although the legislative
history of § 111 is sparse® in fn re Malpica-Orsini, supra, the
New York Court of Appeals identified as the legislature’s
purpose in enacting § 111 the furthering of the interests of
illegitimate children, for whom adoption often is the best
eourse.” The court concluded that,

“Itlo require the consent of fathers of children born out

similar to § 111 of the New York Domestic Relations Law unconstitu-
tionally distinguished unwed parents aceording to their gender, as the claim
wag not properly presented. See 434 U. 8, at 253 n. 13.

8§ Conzent of the unmarried father has never been required for adoption
undet New York law, although parental consent otherwise has been
required at least since the late 19th century. See, e. g., Laws of the State
of New York, 119th Session L. 1896, ch. 272, . There are no legislative
reports setting forth the reasons why the New York Legislature excepted’
unmarried fathers from the general requirement of parental consent for
adoption, . .

* In Orsini v. Blasi; supra, the Court dismissed an appeal from the New
York Court of Appeals chiallenging the constitutionality of § 111 as applied
to an unmartied fathier whose child had been: ordered adopted by a New
York Surrogate. In dismissing the appeal, we indicated that a substantial
federal question was lacking., This was a ruling on the merits, and there-
fore is entitled to precedential weight. Sece Hicks v. Miranda, 422 U. S,
332, 344 (1975). At the same time, however, our decision hot to review
fully the questions presented in Orsini v. Blasi is not entitled to the same
deference given a ruling after- briefing, argument, and a written opinien.
Seo HBdelman v. Jordan,, 415. U,. 8, 631,. 671 (1973). Insofar as: our
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of wedlock . . ., or éven some of thein, would have the
overall effect of denying homes to the homeless and of
depriving innocent children of the other blessings of
adoption. The cruel and undeserved out-of-wedlock
stigma would continue its visitations. At the very least,
the worthy process of adoption would be severely im-
peded.” Id., at 572.

The court reasoned that people wishing to adopt .a,'lchi]d
born out of wedlock would be discouraged, if the -natural
father could prevent the adoption by the mere withholding
of his consent. Indeed, the court went so far as to sug-
gest that “[m]arriages would be discouraged because of the
reluctance of prospective husbands to involve themselves in
a family situation where they might only be a foster parent
and could not adopt the mother's offspring.” Id., at 573.
Finally, the eourt noted that if unwed fathers’ consent were
required before adoption could take place, in many instances
the adoption would have to be delayed or eliminated alto-
gether, because of the unavailability of the natural father.t®
The State’s interest in providing for the well-being of
illegitimate children is an important one. We do not ques-
tion that the best interests of such children often may re-
quire their adoption into new families who will give them
~the stability of a normal, two-parent home. Moreover, adop-
tion will remove the stigma under which illegitimate children
suffer. But the unquestioned right of the State to further
these desirable ends by legislation is not in itself sufficient to
justify the gender-based distinction of §111. Rather, under
the relevant cases applying the Equal Protection Clause it

decision teday is inconsistent with our dismissal in Orsind, we overrule our
prior decision.

1n his brief as amicus curige, the New York Attornev General echoes

the New York Court of Appeals’ exposition in In re Maipica-Orsing of the

interests promoted by § 111’s different treatment of unmarried fathers.

* Seo Amicus Brief of New.York Attorney General, at 16-20.
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must be shown that the distinetion is structured reasonably
to further these ends. As we repeated in Reed v. Reed, supra,
at 76, such a statutory “classification ‘must be reasonable, not
arbitrary, and must rest on some ground of difference having a
fair and substantial relation to the object of the legislation, so
that all persons similarly eircumstanced shall be treated alike.
Royster Guano Co. v. Virginia, 263 U, 8. 412, 415 (1920).”

We find that the distinction in § 111 between unmarried
mothers and unmarried fathers, as illustrated by this case, does
not bear a substantial relation to the State’s interest in pro-
viding adoptive homes for its illegitimate children. It may
be that, given the opportunity, some unwed fathers would
prevent the adoption of their illegitimate children. This
impediment to adoption usually is the result of a natural
parental interest shared by both genders alike; it is not a
manifestation of any profound difference between the affection
and concern of mothers and fathers for their children, Neither
the State nor the appellees have argued that unwed fathers
are more likely to object to the adoption of their children
than are unwed mothers; nor is there any self-evident reason
why as a class they would be,

The New York Court of Appeals in In re Malpica-Orsing,
supra, suggested that the requiring of -unmarried fathers’
consent for adoption would pose a strong impediment for
adoption because often it is impossible to locate unwed fathers
when adoption proceedings are brought, whereas mothers are
more likely to remain with their children. Even if the special
difficulties attendant upon locating and identifying unwed
fathers at birth would justify a legislative distinction between
mothers and fathers of newborns,” these difficulties need not
persist past infancy, When the adoption of an older child is

31 Because the question 9= not before us, we express no view whether
such difficulties would justify a statute addressed particularly to newborn
adoptions, setting forth more stringent requirements concerning  the
acknowledgment, of paternity or a stzicter definition of abandontnent,
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sought, the State’s interest in proceeding with adoption cases
can be protected by means that do not draw such an inflexible
gender-based distinetion as that made in §111."* 1In those
cases where the father never has come forward to participate
in the rearing of his child, nothing in the FEqual Protection
Clause precludes the State from withholding from him the
privilege of vetoing the adoption of that child. Indeed, under
the statute as it how stands the Surrogate may proceed in the
absence of consent when the parent whose consent otherwise
would be required never has come forward or has abandoned
the child." See, e. g., In re Orlando F., 40 N, Y. 2d 103
(1976). But in cases such as this, where the father has
established a substantial relationship with the child and
has admitted his paternity,” a State should have no dif-

12 See Comment, The Emerging Constitutional Protegtion of the Putative

Father’s Parental Rights, 70 Mich. L. Rev. 1581, 1500 (1972).
I the New “York Court of -Appeals is correct  that. unmarried futhers
often desert their families {a view we need not question), then allowing
those fathers who remain with their families a right to object to the ter-
minatton of their parental rights will pose little threat to the State’s
ability to order adeption in most cases.” For we do not question a State's
right to do what New York has done in this portion of §111: provide
that fathers who have abandoned their children have no right to block
adoption of those ehildren,

We do not suggest, of course, that the provision of § 111 making
parental consent vnnecessary in cases of abandonment is the only constitu-
tional mechanism available to New York for the protection of its interest
in allowing the adoption of iflegitimate children when their patural fathere
are ot available to be consulted. In reviewing the constitutionality of
statutory classifications, “jt is not the function of 4 eourt ‘to hypothesize
independently on the desirability or feasibility of any possible alterna-
tive[¢]’ to the statutory scheme formulated by -[the State].” Lalli v,
Lalli, — U. 8. —, — (1978) {quoting Mutthews v. Lucas, 427 U. 8,
495, 515 {1976)). We note sume alternatives to the gender-based distine-
tion of § 111 only to emphasize that the state interests asserted in suppert
of the statutory elassification could be protected through.numerous-other
" “meehanisms more clesely-athined to those interests. ,

W In Quilloin v, Walcott, supra, we noted the importanee in cases of fhis
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ficulty n identifying the father even of children born out of
wedloek.” Thus, no showing has been made that the differ-
ent treatment afforded unmarried fathers and unmarried
mothers under § 111 bears a substantial relationship to the
proclaimed interest of the State in promoting the adoption of
illegitimate children.

In sum, we believe that § 111 is another example of “over-
broad generalizations” in gender-based classifications. See
Califano v. Goldfarb, 430 U. 8. 109, 211 (1977); Stanton v.
Stanton, 421 U. 8, 7, 14-15 (1975). The effect of New York’s
classification is to discriminate against unwed fathers even
when thelr identity is known and they have manifested a sig-
nificant paternal interest in the child. The facts of this case
illustrate the harshness of classifying unwed fathers as being
invariably less qualified and entitled than mothers to exercise
a soncerned judgment as to the fate of their children. Section
111 both excludes some loving fathers from full participation
in the decision whether their children will be adopted and, at,
the same time, enables some alienated mothers arbitrarily to
cut off the paternal rights of fathers. We conclude that this
undifferentiated distinetion between unwed mothers and unwed
fathers, applicable in all circumstances where adoption of a
child of theirs is at issue, does not bear a substantial relation-
ship to the State’s asserted interests.™
kind of the relationship that in fact exists between the parent and child.
See n. 8, supre.

15 Brates have a legitimate interest, of course, in providing that an
unmarried father’s vight to object to the adoption of a child will be
conditioned upon his showing that it is in fact hiz chitd. Cf. Lalli v. Lafli,
— U. 8. ~—, — (1978}, Such is not, however, the import of the New'
York statute here.  Although New York provides for actions in its Family
Courts 1o establizh paternity, see §§ 511 to 571 of the New York Judiciary
Court. Acts, there Is no provision allowing men who have been determined
by the court to be the father of a child born out of wedlock to object to
the adoption of their children under § 111.

15 Appetlant also challenges the constitutionality of the distinction made
i § 101 hetween- married and unmarricd fathers. As we have resolved
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The judgment of the New York Court of Appeals is

Reversed.

that the sex-baszed distinction of § 111 violates the Equal Protection Clause,
‘we need express no view as to the validity of this additional classification.

Finally, appe'lant argues that he was denied substantive due process

when the New York courts terminated his parental rights without first
finding him to be-unfit to he a parent. See Stanley v. [llinos, 405 U, S.
(645 (1972) (semble). Because we have ruled that the New York statute
-1# unconstitutional under the Equal Protection Clause, we similarly express
no vicw. as to-whether-a State is constitutionally "barred from ordering
tadoption in the absence of a determination that the parent whose rights
ware being terminated’is ynfit, )
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This case is here on appeal from the New York Court
of Appeals. At issue is the constitutionality of New York's
adoption statute. Under this statute, a child may be adopted
only if his parents consent to the adoption. An exception is
made, however, with respect to children born out of wedlock.

Cnly the consent of the mother is required when an
illegitimate child is up for adoption. -Regardless of the
circumstances, the father has no right under New York law to

object. Thus, a categorical distinction is made in this

respect between fathers-a&epending_snle&y—en—whether'the~$h‘
The parties to this case, appellant Caban and

appellee Mohammed, are the parents of two children, born

while they were living together for several years., Over
those years, they lived together as a family and appellant

contributed to the support of the children.
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After the couple separated, the children continued
to see their father regularly, although they lived with their
mother. The mother married énother man. She and her néw
husband then sought to adopt the two illegitimate cﬁildren.

The natural father's objection to the adoption was
rgjected by the New Yofk courts. His claim that the statute
deprived him of equal protection of the laws, also was
rejected.

In an opinion filed today with the clerk, we hold
that the New York statute is invalid under the Equal ’
Portection Clause of the Fourteenth Amendment, At least with
respect to children as old as appellant's, and where an
established relationship exists, the New York statute bears
no substantial relation to any important intérest of the
state.

Accordingly, we reverse the Court of Appeals of New
York.

Mr. Justice Stewart has filed a dissenting opinion.
Mr. Justice Stevens also has filed a dissenting opinion, in

which the Chief Justice and Mr. Justice Rehnquist have

joined.
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