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Again, in each ofthese cases brought by health insurers, union trust funds,
hospitals, and the Manville Trust, the collective plaintiff sought to recover
damages for its own financial losses that resulted from tobacco-related diseases
suffered by thousands of victims, without any proof that the product of a
particular defendant caused harm to a particular victim.

B. Overcoming the Individual Causation Requirement in
Recoupment Actions

1. "Deceit and Fraud-A Continuing Conspiracy,,227

States and other collective plaintiffs in recoupment actions against
manufacturers most often rely on a combination of the concert ofaction or civil
conspiracy theory for holding multiple defendants liable228 and substantive
claims based upon common law fraud229 or fraud-based statutory claims.230 For
example, the State of Ohio's complaint in the litigation that led to the tobacco
settlement alleged that the defendant manufacturers had manufactured,
promoted, and sold tobacco products both "while knowing, but denying and
concealing that their tobacco products caused injury and sickness,,231 and while
enhancing the addictive properties oftheir products. The allegation that all this
was done while the defendants were "engaged in a conspiracy,,232 enabled the

claims).

227. Complaint, State v. Am. Tobacco Co., Civil Action No. 95-1466AO (Fla. Cir. Ct.,
filed Feb. 21, 1995), at ~ 84-85, available at Tobacco Litigation Documents, supra note 22.

228. See supra notes 195-202 and accompanying text (explaining civil conspiracy and
concert of action).

229. See supra note 214 (providing an example of a claim based on misrepresentation).

230. In the tobacco litigation, for example, many states included a claim based upon the
Racketeer Influenced and Corrupt Organizations Act, 18 U.S.c. §§ 1961-68 (2000), generally
referred to as "RICO." See supra note 216 (providing an example of a RICO based claim).
Enacted by Congress in 1970 as part of the Organized Crime Control Act, RICO prohibits
"enterprise criminality" which is defined broadly to include not only violence and con'uption by
organized crime and violent gangs, but also "criminal fraud" by corporations. See generally
Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479 (1985). But see United States v. Philip Morris
USA, Inc., 396 F.3d 1190, 1198-1207 (D.C. Cir. 2005) (disallowing federal government claims
against tobacco manufacturers for disgorgement of profits).

The states' complaints in the tobacco litigation also included many claims based upon state
consumer protection acts. See, e.g., Complaint, People v. Philip Morris, Inc. (Ill. Cir. Ct. 1996)
(alleging, in Count 3, violations of Illinois Unfair and Deceptive Acts or Practices Act),
available at Tobacco Litigation Documents, supra note 22.

231. Complaint, State ex rei. Coyne v. Am. Tobacco Co., No. 315 249, at ~ 21 A (Ohio Ct.
c.P. 1997), available at Tobacco Litigation Documents, supra note 22.

232. Id.
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state to hold the manufacturers jointly and severally liable. Similarly, the State
of New York alleged that the defendant manufacturers had conducted a
"[c]ampaign of [s]uppression, [d]eceit and [m] isrepresentations. ,,233

If an individual victim of tobacco-related disease or another disease
resulting from product exposure sues a manufacturer for misrepresentation, in
most cases she will need to prove that she exposed herself to the product in
reliance upon specific statements made by a specific manufacturer or by
defendants acting in concert with one another, and that her reliance resulted in
her tobacco-related disease.234 The requirement of reliance is obviously one
aspect of causation in misrepresentation cases. For example, in Lewis v. Lead
Industry Ass 'n235 the court denied the misrepresentation claims ofthe parents of
a lead-poisoned child because they could not allege that "they exposed their
children to lead-based paint in reliance upon any statement made by any ofthe
defendants, nor [did] they allege that the defendants' failure to disclose any fact
caused them to expose their children to lead-based paint. ,,236 In a handful of
mass product tort opinions, courts have expressed support for the idea of
"fraud-on-the-marketplace" that enables the plaintiff to recover for
misrepresentation without proving that she heard and relied upon a specific
false statement of the manufacturer/37 but most courts reject the fraud-on-the-

k I . d ?38mar etp ace concept In mass pro ucts torts.-
An individual victim of product-related disease, as a realistic matter, may

have an easier time proving reliance when the manufacturers' fraud consists of
failing to disclose information regarding the harmful effects of its products

233. Complaint, State v. Philip Morris, Inc., at ~ 147A (N.Y. Sup. Ct. 1997), available at
Tobacco Litigation Documents, supra note 22.

234. See, e.g., Brown v. Philip Morris Inc., 228 F. Supp. 2d 506, 517-24 (D.N.J. 2002)
(denying claim because victim could not prove reliance); Lewis v. Lead Indus. Ass'n, Inc., 793
N.E.2d 869, 876 (Ill. App. Ct. 2003) (denying claim because victim's parents could prove
reliance neither on statements of defendants nor on their failure to disclose harmful nature of
product).

235. Lewis v. Lead Indus. Ass'n, 793 N.E.2d 869 (Ill. App. Ct. 2003).

236. /d. at 876.

237. See, e.g., Falise v. Am. Tobacco Co., 94 F. Supp. 2d 316, 335 (E.D.N.Y. 2000)
(holding that asbestos trust not need show reliance by specific claimants on statements made by
tobacco industry when "the vast unprecedented nature of the fraudulent scheme" resulted in
"detrimental reliance on this distorted knowledge by an intended and foreseeable class of
victims"); Williams v. Philip Morris, Inc., 48 P.3d 824, 831 (Or. Ct. App. 2002) (accepting
plaintiffs "fraud on the market" theory).

238. See, e.g., Glassner v. R.J. Reynolds Tobacco Co., 223 F. 3d 343, 353 (6th Cir. 2000)
(rejecting fraud on the market theory while relying on Ohio law); Brown v. Philip Morris, Inc.,
228 F. Supp. 2d 506, 518 (D.N.J. 2002) (rejecting fraud on the market theory while relying on
New Jersey law).
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when it is legally obligated to do so, either as a result of the manufacturers'
active suppression of information regarding the harmful effects of its
products239 or because the manufacturers' earlier partial statements were
misleading. In Wright v. Brooke Group Ltd. ,240 for example, the Iowa Supreme
Court held that when manufacturers had made misleading statements to the
consuming public, even if the plaintiffs could not prove that they heard or
relied upon any particular statement, the manufacturers had a duty to disclose
sufficient information to the public generally to keep their earlier statements
from being misleading. 241 It is far easier, ofcourse, for the individual plaintiff
to assert that he would have avoided exposure to a product if he had been
warned when that situation is merely a hypothetical one than it is to prove that
he in fact heard an affirmative misrepresentation and relied upon it to the
detriment of his health.

2. The Use ofStatistical and Sampling Evidence

The state and other collective plaintiffs in recoupment actions do not
submit individualized proof establishing the harms experienced by each
particular resident with a product-related disease and the causal connection
between the particular victim and one or more specific manufacturers. Instead,
the collective plaintiff relies upon statistical and sampling evidence. For
example, in a state's lawsuit against tobacco manufacturers seeking
reimbursement of expenses caused by tobacco-related diseases, it must be
recognized that smoking does not cause all cases oflung cancer. Further, ifthe
collective plaintiffs underlying substantive claim is one based upon the
manufacturers' alleged misrepresentations, not all smokers would have avoided
smoking even ifthe manufacturers had not misrepresented, concealed, or failed
to disclose the risks of smoking. Yet it is unrealistic to expect-and
contemporary law does not always require-that the collective plaintiff must
prove that the cancer of each victim for whose medical expenses recovery is
sought was caused, in an objective, scientific sense, by tobacco products, or
that the victim would not have started smoking or would have stopped smoking
if the defendant-manufacturers had not misrepresented the risks of smoking.

239. See, e.g., Nicolett v. Nutt, 525 A.2d 146, 150 (Del. 1987) (holding that when
manufacturers had conspired to suppress medical and scientific information regarding harmful
effects caused by exposure to their asbestos products, they had a duty to warn).

240. Wright v. Brooke Group Ltd., 652 N.W. 2d 159 (Iowa 2002).

241. See id. at 175-76 (determining a manufacturer's duty to disclose).
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Statistical and sampling evidence enables the collective plaintiff in these
cases to prove, at least in the aggregate, the number of victims of tobacco
related diseases whose diseases were caused by the misrepresentations of the
tobacco-companies, by determining the following:

a) the portion of the total number of cancer cases which were
caused by exposure to tobacco products and

b) the percentage ofthe victims ofthose tobacco-caused cancer
cases that would not have started smoking or would have
stopped smoking if the defendant-manufacturers had not
misrepresented the dangers of smoking.

Laurens Walker and John Monahan provide the following account from
the trial in the State of Minnesota's case against the tobacco companies of the
use of statistical methodology to establish the portion of the total number of
cancer cases caused by exposure to tobacco products:

The plaintiffs next called an expert in biostatistics ... [who] described a
model used to estimate the loss to the plaintiffs resulting from the alleged
misconduct of the defendants.... First, 280 million medical bills coded
with one or more ofthe thirteen smoking-related diseases and presented for
payment to the plaintiffs-the State of Minnesota or Blue Cross and Blue
Shield of Minnesota-were summed. Then three reductions were made.
The first was intended to eliminate bills for patients not exposed to the
defendants' alleged misconduct because the patients were not smokers.
Since information about the smoking habits ofthe patients was not included
on the bills, a survey of a random sample of Minnesota residents was used
to determine the reduction necessary to eliminate disease and expense not
caused by smoking. The second reduction was intended to take into
account the fact that some of the smokers would have acquired one of the
thirteen diseases without smoking. The expert used epidemiological studies
to determine the percentage of patients who were smokers but who likely
would have contracted one of the thirteen diseases even if they had not
smoked.242

This testimony enabled the fact finder to determine the amount of damages
resulting from tobacco-related diseases. However, if the collective plaintiffs
substantive claim were based upon common law misrepresentation or fraud
based statutory remedies, the amount still would be an over-inclusive figure
because it would include damages sustained by victims of tobacco-related
disease who would have started smoking and continued smoking even if the
defendant-manufacturers had not misrepresented the dangers ofsmoking. In In

242. Laurens Walker & John Monahan, Sampling Liability, 85 VA. L. REv. 329, 336-37
(1999).
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re Simon II Litigation, 243 Judge Weinstein allowed experts specializing in
behavioral science and survey methodology to testify as to the rates of
smokers who would have quit smoking if the tobacco companies had not
misrepresented the risks. 244 The experts' testimony was premised on
telephonic surveys, a comprehensive review of empirical literature already
available on this issue, and a random sampling of the depositions of a
health insurer's subscribers. 245

The use of statistical and sampling evidence has allowed collective
plaintiffs to prove the amount of financial damages they have sustained as a
result of the increase in disease rates attributable to the use of the
manufacturer's products and the manufacturer's tortious conduct. The
harm proven is in the aggregate; it is not the result of summing the medical
expenses attributable to each individual victim. Put another way, the use of
statistical and sampling evidence is the method of proof that enables
recoupment actions to proceed on a collective, as opposed to a
particularistic, basis.

3. Torts Seeking Compensation for the Collective Harm: Public
Nuisance, Restitution, and Indemnity

State and municipal recoupment actions, as well as those brought by
health insurers, union health funds, and hospitals, also allege torts that
claim that the tortious harm was experienced directly by the collective
plaintiff and not by the individual victims who suffered from tobacco
related disease or other product-related disease. These substantive claims,
historically not asserted in claims against product manufacturers, include
public nuisance, unjust enrichment and restitution, and indemnity
(indemnification). By using these legal theories, the state or other
collective plaintiff attempts to avoid the need to prove causation-that a
particular manufacturer caused a specific smoker's illness-as well as to
preclude the defendant's use of well established defenses based on a
smoker's own conduct such as contributory negligence and assumption of
risk. Many of the states' recoupment actions against tobacco manufacturers
included claims for public nuisance,246 unjust enrichment or restitution,247

243. In re Simon II Litig., 211 F.R.D. 86 (E.D.N.Y. 2002).
244. See id. at 127-29 (presenting the expert's testimony).

245. See id. (same).

246. See supra note 211 (providing examples).

247. See Complaint, Kelly ex reI. State. v. Philip Morris, Inc., No. 96-84281-CZ (Mich.
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and indemnity.248 Because these recoupment actions ultimately were settled,
courts never had a chance to determine the legal viability of the claims.249

Since the tobacco settlement, states and municipalities have continued to assert
claims based on public nuisance, unjust enrichment, and indemnity against

?50manufacturers of other products, most notably, manufacturers of handguns-
and lead pigment,251

a. Public Nuisance

Until the tobacco recoupment actions filed in the mid-1990s, public
nuisance was typically regarded as "a species of catch-all low grade criminal
offense,,252 or as "the great grab bag, the dust bin, of the law. ,,253 Public
nuisances included environmental harms such as the discharge of untreated
sewage, violations of public morals such as playing bingo for money or nude

Cir. Ct. Ingham County, filed Aug. 21, 1996) (demanding, in Count Three, restitution based
upon unjust enrichment), available at Tobacco Litigation Documents, supra note 22;
Complaint, State v. Philip Morris, Inc., (N.Y. Sup. Ct. 1997) (alleging, in Sixth Cause of
Action, unjust enrichment), available at Tobacco Litigation Documents, supra note 22;
Complaint, State ex reI. Coyne v. Am. Tobacco Co., No. 315-249 (Ohio Ct. C.P. 1997)
(demanding restitution based upon unjust enrichment in Count Four), available at Tobacco
Litigation Documents, supra note 22; see also supra note 212 (providing examples).

248. See supra note 213 (providing an example).

249. See McClendon v. Georgia Dep't ofCmty. Health, 261 F.3d 1252, 1254-55 (11th Cir.
2001) (describing terms of Master Settlement Agreement).

250. See, e.g., City of Philadelphia v. Beretta U.S.A. Corp., 277 F.3d 415, 421 (3d Cir.
2002) (upholding trial court's dismissal of public nuisance claim); NAACP v. AcuSport, Inc.,
271 F. Supp. 2d 435, 446 (E.D.N.Y. 2003) (finding that "evidence presented at trial
demonstrated that defendants are responsible for the creation of a public nuisance," but
dismissing case because "[p]laintiffdid not establish ... that it suffered the special kind ofharm
required to establish its private cause of action"); Ganim v. Smith & Wesson Corp., 780 A.2d
98, 123 (Conn. 2001) (dismissing public nuisance and unjust enrichment claims on remoteness
grounds). But see City of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1151 (Ohio
2002) (reversing dismissal of public nuisance claims against gun manufacturers).

251. See, e.g., City of Chicago v. Am. Cyanamid Co., 823 N.E.2d 126, 130-31 (Ill. App.
Ct. 2005) (affirming dismissal ofpublic nuisance claims against manufacturers oflead pigment);
City of New York v. Lead Indus. Ass'n, 700 N.Y.S.2d 361, 364 (N.Y. Sup. Ct. 1999)
(dismissing indemnity and restitution claims). But see City of Milwaukee v. NL Indus., Inc.,
691 N.W.2d 888, 894 (Wis. App. Ct. 2004) (allowing public nuisance claims to proceed against
manufacturers oflead pigment or lead-based paint); State v. Lead Indus. Ass'n, Inc., c.A. No.
990-5226,2001 R.I. Super. LEXIS 37, at *19-28 (R.I. Sup. Ct. Apr. 2, 2001) (denying,
partially, defendants' motion to dismiss).

252. William L. Prosser, Private Action for Public Nuisance, 52 VA. L. REv. 997, 999
(1966).

253. Awad v. McColgan, 98 N.W.2d 571,573 (Mich. 1959).
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exotic dancing, and even the playing of loud music and anti-abortion protests
that blocked access to abortion clinics.254

The tort of public nuisance lacked-and continues to lack-meaningful
definition and discernable boundaries.255 In a recent recoupment action brought
by the City of Chicago against handgun manufacturers, the Illinois Supreme
Court noted that public nuisance extends "'to virtually any form of annoyance
or inconvenience interfering with common public rights. ",256 Similarly, in
another recoupment action against gun manufacturers, the Ohio Supreme Court
began with the Restatement (Second) of Torts's language that defines public
nuisance as '''an unreasonable interference with a right common to the general
public, ",257 acknowledging that the definition "is couched in broad
language. ,,258

In recoupment actions, state attorneys general and private counsel retained
by the states have taken advantage of the vagueness of the concept of public
nuisance, and the absence of meaningful parameters bounding liability, to
circumvent the requirements of more well-defined and mature bodies of law
governing products liability actions?59 In particular, state recoupment actions
asserting public nuisance claims seek to eliminate any requirement that the state
or municipality prove that any specific manufacturer produced the products that
have caused any particular harm.

This elimination of the individual causation requirement in recoupment
litigation asserting public nuisance claims can result either from the substantive
definition of the public nuisance tort or from the handling of the causation

254. See Gifford, supra note 207, at 776 (asserting that a variety of fact patterns has
resulted in public nuisance claims).

255. See id. at 774-86 (defining the tort of public nuisance).

256. City of Chicago v. Beretta U.S.A. Corp., 821 N.E.2d 1099,1111 (Ill. Sup. Ct. 2004)

(quoting W. KEETON, PROSSER & KEETON ON TORTS § 86, at 618 (5th ed. 1984)).

257. City of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1142 (Ohio 2002)
(quoting RESTATEMENT (SECOND) OF TORTS § 821(B)(I) (1965)).

258. Id.; see also Flo-Sun, Inc. v. Kirk, 783 So. 2d 1029, 1036 (Fla. 2001) (stating that "a
public nuisance may be classified as something that causes any annoyance to the community or
harm to public health"); Gifford, supra note 207, at 774-75 (stating that "no other tort is as
vaguely described or poorly understood as public nuisance").

259. See Camden County Bd. of Chosen Freeholders v. Beretta U.S.A. Corp., 273 F.3d
536, 540 (3d Cir. 2001) (stating that use of public nuisance in recoupment actions is patently
intended to circumvent "the boundary between the well-developed body ofproduct liability law
and public nuisance law"); Tioga Pub. Sch. Dist. No. 15 v. U.S. Gypsum Co., 984 F.2d 915,
921 (8th Cir. 1993) (employing public nuisance law in products cases threatens to allow public
nuisance to become "a monster that would devour in one gulp the entire law oftort"); see also
Gifford, supra note 207, at 834, 837 (stating that "[c]ourts should not replace the substantial
bodies of mature doctrinal and policy analysis"); see generally id. at 753-834.
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requirement, and often these issues blur. First, courts in recoupment litigation
sometimes have described a "public right," the interest protected by the public
nuisance tort, more broadly-and less accurately-than in the manner it has
been traditionally understood: as "an indivisible resource shared by the public
at large, like air, water, or public rights of way.,,260 Instead, some courts in
recoupment cases have characterized a statewide or citywide accumulation of
private harms as a violation of the entitlement protected by the public nuisance
tort. 261 The Wisconsin Court ofAppeals recently accepted this rather dramatic
expansion of the public nuisance tort-in the process eliminating the individual
causation requirement linking the manufacturers' conduct with the harms
suffered by victims of childhood lead poisoning-when it allowed the City of
Milwaukee to proceed with its public nuisance claims against the manufacturers
of lead-based paint or lead pigment. That court ignored the alleged harms
failure to fall within the traditionally recognized boundaries for a public right:

The City has admitted that, because technology does not make it possible to
do so, the City cannot identify the specific lead pigment or paint contained
in the houses being abated. The City contends such identification is
unnecessary where, as here, it is a community-wide health threat which is
the alleged public nuisance, and the City can prove community-wide
marketing and sales by defendants in the City of Milwaukee at times
relevant to the creation of the nuisance ....

The City maintains that this position is consistent with the fact that public
nuisance is focused primarily on harm to the community or the general
public, as opposed to individuals who may have suffered specific personal
injury or specific property damage. We agree. Were it otherwise, the
concept of public nuisance would have no distinction from the theories
underlying class action litigation, which serves to provide individual
remedies for similar harms to large numbers of identifiable individuals.262

Focusing on the causation requirements for a public nuisance action, a
Rhode Island trial court also recently interpreted the public nuisance tort very
broadly so as to eliminate any requirement ofindividual causation in that state's
recoupment action against manufacturers oflead pigment. 263 The court rejected
the manufacturers' contention that the state was obligated to prove that the
manufacturers "are the proximate cause ofthe particular injury(ies) complained

260. City ofChicago v. Am. Cyanamid Co., No. 1-03-326,2005 Ill. App. LEXIS 14, at *8
(Ill. App. Ct. Jan. 14,2005) (rejecting city's claim).

261. See Gifford, supra note 207, at 814-19 (discussing interference with a public right).

262. City of Milwaukee v. NL Indus., Inc., 691 N.W.2d 888, 892 (Wis. App. Ct. 2004).

263. See State v. Lead Indus. Ass'n, C.A. No. 99-5226,2004 R.I. Super LEXIS 191, at *7
8 (R.I. Super. Ct. Nov. 9,2004) (denying defendants' motion to dismiss public nuisance claim).



928 62 WASH. & LEE 1. REV 873 (2005)

of. ,,264 The court acknowledged that individual causation was generally a
requirement of actions based on negligence or products liability law but held
that, in a public nuisance action, the defendants would be held jointly and
severally liable if it could be shown that they had participated in the
unreasonable interference with a right common to the general public?65

This same argument that government recoupment actions alleging public
arguments do not require proof of individual causation recently was explicitly
rejected by an Illinois appellate court in an action brought by the City of
Chicago against manufacturers oflead-based paint or lead pigment,266 The city
argued that because its claims were based on public nuisance, it was not
required to prove the identity of any manufacturer that caused any particular
harm.267 The court rejected the argument, finding that the theory '''would make
the manufacturers insurers of their industry. .. and would result in an
abandonment of the principle that, to be held liable, a causative link must be
established between a specific defendant's tortious acts and the plaintiffs
injuries. ",268

264. See id. (noting that "the primary thrust of plaintiffs case here is its public nuisance
cause of action").

265. See id. (rejecting defendant's argument).

266. See City of Chicago v. Am. Cyanamid Co., 823 N.E.2d 126, 133 (Ill. App. Ct. 2005)
(agreeing with the lower court "that plaintiffs amended complaint failed to sufficiently allege
proximate causation").

267. See id. at 135 (setting forth the government's argument).

268. See id. (quoting Lewis v. Lead Industries Ass'n, 793 N.E.2d 869, 875 (Ill. App. Ct.
2003)). In the city ofCincinnati's recoupment action against the manufacturers ofhandguns, the
Ohio Supreme Court ignored any possible requirement of individual causation. City of
Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1142 (Ohio 2002). The harms alleged by
the city were broadly and vaguely defined:

The city alleged that, as a result of the defendants' conduct in manufacturing or
distributing handguns, the city had suffered a host of problems, ranging from the
costs of responding to shootings to decreased property values and tax revenues, and
to Cincinnatians' general fears resulting from criminal activity and injuries caused
by firearms.

City ofCincinnati v. Beretta U.S.A. Corp., 2000 Ohio App. LEXIS 3601, CCH Prod. Liab. Rep.
P15880 (Ohio Ct. App. Aug. 11,2000) rev'd, 768 N.E.2d 1136 (Ohio 2002). The Ohio
Supreme Court, however, reversed the lower courts' decisions to dismiss the claims, holding
that the allegation in the complaint that merely alleged that the fifteen defendants had directly
caused the harms was sufficient. See Beretta U.S.A. Corp., 768 N.E.2d at 1150-51 (noting that
reversal does not mean plaintiff will necessarily win on remand). The court found that the
damages were not too remote, finding persuasive factors such as the relative ease ofproving the
amount of the city's expenditures for police and property repairs. Still, the court did not enter
into any discussion at all of the difficult "cause in fact" issues regarding whether a chain of
causation existed that would link any individual defendant to any victim of gun violence to the
city's expenditures as a result of such violence. See id. at 1149 (taking the allegations in the
complaint as true).
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The ultimate success or failure of the combination of the public nuisance
tort and government recoupment actions in overcoming the traditional
requirement of individual causation in mass products torts cases has yet to be
decided. Within the next few years, the state supreme courts of Illinois, New
Jersey,269 Rhode Island, and Wisconsin will render decisions that will go a long
way toward deciding this critical issue. Yet the reader ofthe recent opinions in
these government recoupment/public nuisance cases270 seldom escapes the
conclusion that well-intentioned judges, seeking judicial remedies to tragic
public health and public safety crises that the legislative and executive branches
have been unable or unwilling to effectively address, have dramatically
expanded the traditional, and perhaps better grounded, understanding ofpublic
nuisance.

b. Unjust Enrichment and Indemnity

Unjust enrichment and indemnity have emerged alongside public nuisance
as poorly defined torts used by states and municipalities against product
manufacturers. In State v. Lead Industries Ass 'n,271 a Rhode Island trial court

More often in recoupment cases, courts have found the remoteness of the harms resulting
from the handgun manufacturer's conduct in creating a public nuisance to be fatal to the
government's claim. See Camden County Bd. of Chosen Freeholders v. Beretta U.S.A. Corp.,
273 F.3d 536, 540-41 (3d Cir. 2001) (citing numerous examples); see also Ganim v. Smith &
Wesson Corp., 780 A.2d 98, 130-31 (Conn. 2001) (holding that the governmental plaintiffs
lacked standing to allege a claim of common-law public nuisance because the harms they
claimed were too remote from the defendant's misconduct and too derivative of the injuries of
others); City of Chicago v. Beretta U.S.A. Corp., 821 N.E.2d 1099, 1138 (Ill. 2004) (holding
that defendants' actions were not a proximate cause of any harms caused by "the aggregate of
the criminal acts of many individuals over whom they have no control"). In Camden County
Board ofChosen Freeholders, the court reasoned:

The causal chain is simply too attenuated to attribute sufficient control to the
manufacturers to make out a public nuisance claim. In the initial steps, the
manufacturers produce lawful handguns and make lawful sales to federally licensed
gun distributors, who in turn lawfully sel1 those handguns to federally licensed
dealers. Further down the chain, independent third parties, over whom the
manufacturers have no control, divert handguns to unauthorized owners and
criminal use.

Camden County Bd. ofChosen Freeholders, 273 F.3d at 541.

269. See In re Lead Paint Litig., No. A-1946-02T3, at 34 (N.J. Super. Ct. App. Div., filed
Aug. 17,2005) (reversing trial court dismissal of public nuisance claims brought by twenty-six
governmental entities against lead-paint manufacturers and distributors).

270. E.g., City of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136 (Ohio 2002); City
of Milwaukee v. NL Indus., Inc., 691 N. W.2d 888 (Wis. Ct. App. 2004); State v. Lead Indus.
Ass'n, c.A. No. 99-5226, 2001 R.I. Super. LEXIS 37 (R.I. Sup. Ct. Apr. 2,2001).

271. State v. Lead Indus. Ass'n, c.A. No. 99-5226, 2001 R.I. Super. LEXIS 37 (R.I. Sup.
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denied the defendants' motion to dismiss the state of Rhode Island's unjust
enrichment claim against manufacturers of lead pigment seeking damages for
the state's expenses in addressing childhood lead poisoning,272 The court
quoted from an earlier Rhode Island Supreme Court opinion that stated that the
doctrine ofunjust enrichment "permits the recovery in certain instances where a
person has received from another a benefit, the retention of which, would be
unjust under some legal principle, a situation which equity has established or
recognized, ,,273 In order to recover, the state or other plaintiffmust show that it
conferred a benefit upon the defendant that the defendant both appreciated and
accepted "in such circumstances that it would be inequitable for a defendant to
retain the benefit without paying the value thereof. ,,274 The Rhode Island trial
court found that the state's payment of the expenses caused by childhood lead
poisoning at a time when defendants continued to profit from the sale of lead
added to the defendants' benefit and therefore was sufficient to avoid a motion
to dismiss,275

Most courts, however, have rejected unjust enrichment claims for injuries
generally regarded as tort injuries sounding in the more traditional theories of

, d I' b'l' I' ?76 I P A . 'T' b C /77stnct pro ucts Ia 1lty or neg 1gence,- n erry v. merzcan 10 acco 0.,-

for example, the court rejected the plaintiffs' claims on the grounds that
defendant-tobacco companies had not been enriched "because Defendants [had]
no legal duty to smokers to pay their medical costs, ,,278

The trial court in the Rhode Island paint litigation also has denied the
defendants' motion to dismiss a separate claim based upon indemnity,279 The

Ct. Apr. 2, 2001).

272. See id. at *50-51 (finding that the state's unjust enrichment claim survives a motion to
dismiss); see also NL Indus.. Inc., 691 N.W.2d at 896-97 (rejecting defendant's motion for
summary judgment on restitution claim).

273. See Merchants Mut. Ins. Co. v. Newport Hosp., 272 A.2d 329, 332 (R.I. 1971)
(asserting that unjust enrichment is not limited to circumstances in which there is a fraudulent
act).

274. See Lead Indus. Ass'n, 2001 R.I. Super. LEXIS 37, at *49 (quoting R & B Elec. Co.
v. Armco Constr. Co., 471 A.2d 1351, 1355 (R.I. 1984)).

275. See id. at *50-51 (taking the allegations in the complaint as true).

276. See. e.g., Perry v. Am. Tobacco Co., 324 F.3d 845, 857 (6th Cir. 2003) (affirming
dismissal of unjust enrichment claims); Or. Laborers-Employers Health & Welfare Trust Fund
v. Phillip Morris, Inc., 185 F.3d 957, 968 (8th Cir. 1999) (same); Steamfitters Local Union No.
420 Welfare Fund v. Phillip Morris, Inc., 171 F.3d 912, 937 (3d Cir. 1999) (same).

277. PerlY, 324 F.3d at 845.
278. See id. at 851 (affirming the dismissal of the complaint).

279. See State v. Lead Indus. Ass'n, c.A. No. 99-5226, 2001 R.I. Super. LEXIS 37, at *53
(R.I. Sup. Ct. Apr. 2, 2001) (stating that "the state has articulated the requisite elements for an
indemnity claim").
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court stated, "The concept of indemnity is 'based upon the theory that a party
who has been exposed to liability solely as a result of the wrongdoing of
another should be able to recover from the wrongdoer. ",280 In order to recover
on an indemnity theory, according to the court, the plaintiff must prove three
elements: "First, the party seeking indemnity must be liable to a third party.
Second, the prospective indemnitor must also be liable to the third party.
Third, as between the prospective indemnitee and indemnitor, the obligation
ought to be discharged by the indemnitor. ,,281 The court upheld the state's
allegations that "as between the State and the defendants ... the defendants
ought to bear the burden of the lead-related expenditures resulting from the
damages due to the lead. ,,282

Again, most other courts have rejected the use of the indemnity theory of
recovery in what essentially is a tort claim brought by a state, municipality,
health insurer, or similar party.283 In rejecting such a claim, the court in
Allegheny General Hospital v. Phillip Morris, Inc. 284 correctly noted that the
right of indemnity exists only when one party without active fault on its part is
legally obligated to pay damages caused by the actions ofanother party.285 For
example, an employer, faultless in its own right, generally is obligated to pay
for the torts committed by its employees within the scope of their employment
under the doctrine ofvicarious liability. If the employer in fact pays the claim,
it has legal grounds to pursue (but probably will not) an indemnity claim
against the employee whose conduct was negligent or otherwise tortious. The
liability of the party who in fact pays, stated the court in Allegheny General
Hospital, must rest on fault that is imputed to the state or is constructively
imputed because of either some legal relationship between the parties or some
"positive rule" of statutory or common law. 286

In the case ofrecoupment actions against product manufacturers, the state
is not legally obligated to make medical assistance payments to recipients as a

280. Id. at *51 (quoting McCrory v. Spigel, 740 A.2d 1274, 1276-77 (R.I. 1999».

281. Lead Indus. Ass'n, 2001 R.I. Super. LEXIS 37, at *51 (quoting Muldowney v.
Weatherking Prods., Inc., 509 A.2d 441,442-43 (R.I. 1986».

282. Id. at *53.

283. E.g., Allegheny Gen. Hasp. v. Philip Morris, Inc., 116 F. Supp. 2d 610, 622 (W.D.
Pa. 1999) (dismissing indemnity claim where plaintiffs were "neither vicariously nor
secondarily liable for any torts committed upon their Medicaid, medically indigent or non
paying patients with tobacco-related diseases"); SEIU Health & Welfare Fund v. Philip Morris,
Inc., 83 F. Supp. 2d 70, 93 (D.D.C. 1999) (dismissing claim because plaintiffs had not alleged
that they were joint tortfeasors with defendants).

284. Allegheny Gen. Hasp. v. Philip Morris, Inc., 116 F. Supp. 2d 610 (W.D. Pa. 1999).

285. See id. at 621-22 (quoting Builders Supply Co. v. McCabe, 77 A.2d 368 (Pa. 1951).

286. See id. at 622 (same).
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result of the manufacturers' tortious conduct being imputed to the state. In
short, the indemnity claim adds nothing to a recoupment action unless the state
can show both (1) another basis of the legal obligation of the manufacturer to
reimburse the victims of product-related harms, and (2) a legal obligation that
the state pay for the product-related harms because of some relationship
between the state and the manufacturer.

4. Evaluating the Probable Success ofRecoupment Actions in Overcoming
the Individual Causation Requirement

Recoupment actions brought by states and municipalities, when coupled
with substantive claims of either (1) fraud, committed by multiple defendants
acting in concert or as part of a civil conspiracy, or (2) one of the torts seeking
compensation for collective harm-public nuisance, unjust enrichment, or
indemnity-are the latest attempt to override or circumvent the traditional
requirement of individual causation in tort cases. Yet, even if government
recoupment actions are successful, they do not enable individual victims of
latent diseases and other injuries resulting from exposure to mass product torts
to recover from the manufacturers directly. The victims of such torts, those
suffering from tobacco-related disease, handgun violence, and childhood lead
poisoning, recover nothing from the manufacturers ofthe products?87 Only the
state or the municipality recovers directly.

In a sense, however, the state's payment ofMedicaid proceeds to many of
the actual victims, when coupled with the recoupment action, acts much like an
alternative compensation system for the individual victims that limits
compensation to payment ofspecified medical expenses. Many victims ofsuch
product-caused harms, however, are not Medicaid recipients and will recover
nothing. Further, neither the state nor any of its residents, whether Medicaid
recipients or not, recover damages for the lost income or the noneconomic
damages, such as pain and suffering, sustained by the actual victims ofproduct
related harms. Viewed from an instrumental perspective, these limitations on
recoverable damages reduce the manufacturers' incentives to minimize losses
below the socially efficient leve1. 288

287. See, e.g., Floyd v. Thompson, 227 F.3d 1029, 1030-37 (7th Cir. 2000) (denying
claims of Medicaid recipients that they were entitled to a portion of the proceeds resulting from
the Master Settlement Agreement between the tobacco manufacturers and the states that had
settled after filing recoupment actions).

288. See THE COSTS OF ACCIDENTS, supra note 1, at 198-99, 222-23 (arguing that
restricting victims' recovery to economic losses would undermine the goal of primary accident
cost avoidance by alleviating the need for the injurer to consider the full consequences of its
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In order to circumvent the requirement of an individual causal link
between a particular manufacturer and an individual recipient of Medicaid
benefits suffering harm as the result of tobacco-related illness, handgun
violence, or childhood lead poisoning, the government must either prove fraud
committed by manufacturers acting in concert or through a civil conspiracy, or
rely upon novel and questionable interpretations of ancient concepts such as
public nuisance, unjust enrichment, or indemnity. No government yet has
recovered a judgment based upon any of these three mass products torts. It is
possible, perhaps likely, that government recoupment actions against
manufacturers provide a viable mechanism for overcoming the obstacles posed
by the traditional individual causation requirement only when it can be proved
that the manufacturers, acting in concert or as part of a civil conspiracy, have
committed fraud.

V Conclusion

Modern scientific understanding informs us that, in a probabilistic or
actuarial sense, millions of people suffer from diseases resulting from exposure
to mass products and other toxic substances. Yet nearly a full generation after
courts first addressed the troubling causation problems inherent in cases
involving latent diseases and other harms resulting from exposure to fungible or
nearly fungible products manufactured by multiple defendants, the individual
causation requirement in tort-requiring the victim to prove that her specific
harm was caused by the products of a particular manufacturer-remains
remarkably resilient, denying compensation to the victims of such harms.

One might have expected a different outcome. Mass products torts seem
the perfect crucible in which to conduct a real world test of the plausibility of
the contrasting notions ofcausation inherent in the instrumental and corrective
justice theories of tort liability. Calabresi and others advocating an
instrumental conception of tort law find no justification for a requirement that
the victim prove that her harm was caused by a particular injurer. The
instrumental theory has profoundly influenced the development ofother aspects
of products liability.289 But on the issue of the required causal connection, at

actions).
289. See, e.g., Greenman v. Yuba Power Prods., Inc., 377 P.2d 897, 901 (Cal. 1963)

Uustifying the adoption of strict products liability on the basis ofloss minimization principles);
Henningsen v. Bloomfield Motors, Inc., 161 A.2d 69, 83-84 (1960) (holding that implied
warranties extend to those not in privity with the seller on the basis of instrumentalist
principles).
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least, it appears that the result championed by Weinrib and other corrective
justice theorists is prevailing. The requirement of individual causation has had
remarkable staying power within the tort system.

What is less clear, however, is the reasoning behind this continuing
judicial insistence on individual causation. One possibility, of course, is that
Weinrib is right and that courts accept his conclusion that the inherent
philosophical justification for tort liability requires a link between an individual
victim and an individual injurer.

There is, however, a second possibility. It may be that courts recoil from
assessing liability to a particular manufacturer whose acts cannot be shown to
have caused the plaintiffs harm because the whole notion seems both foreign
to the judicial function and one not easily handled by the courts. Involuntarily
taking funds from one group and transferring them to another group in the
absence of proof of individual causation, regardless of how persuasive the
victims' tragic illnesses may be, seems more like a taxation and welfare
function to be handled by legislative and administrative bodies than it does a
judicial function.

Further, if the plaintiff in a mass products case with indeterminate
manufacturers is to recover without proof of individual causation, sooner or
later the court must determine the respective share of the financial
responsibility for each of the defendant-manufacturers, either through market
share liability or during a subsequent contribution action among
manufacturers. 29o Yet only in a few cases, such as those involving DES, is it
possible to apportion realistically causal responsibility in a manner that satisfies
typical notions offairness and accuracy within the judicial process. Framed as
an issue of institutional competence and appropriate institutional boundaries,
disquietude about recovery in the absence of proof of individual causation is
fully compatible with an instrumental theory of tort law.

In the absence ofproofof an individual causal connection, compensation
for harms caused by exposure to mass products torts is better left to alternative

. h ?9] I h d" hcompensatIOn systems t an to courts.- n t ese venues, we can Ispense WIt
any requirement of individual causation: determinations of which claimants
may recover, and which manufacturers must pay and in what amounts, would
be left to the legislative branch and administrative agencies. Today's scholars,

290. See Donald G. Gifford, The Peculiar Challenges Posed By Latent Diseases Resulting
From Mass Products, 64 MD. L. REv. 613 (2005) (noting that any contribution system that
provides for collective responsibility must address the division of financial responsibility).

291. See id. at 619-20 (stating that the current system fails to accomplish Calabresi's three
goals of reducing accident costs); see generally Robert L. Rabin, Some Thoughts on the Efficacy
ofa Mass Toxics Administrative Compensation Scheme, 52 MD. L. REv. 951 (1993).
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judges, and mass products torts attorneys, intellectual heirs of the 1960s292

whose conception of torts has been shaped by the instrumental theory, expect
too much from the judicial system.

292. See generally Goldberg & Zipursky, supra note 41.


